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GENERAL INTRODUCTION. 


f E three enſuing Diſſertations were 


thrown into the world, at different 
periods, in a detached ſtate. Their 
preſent collective appearance 1s to be attributed 
to the Author's conviction of their original 
incorrectneſs, to his deſire of attoning for his 
former negligence by a ſcrupulous reviſion, and 
to the conſideration of the natural connexion 
between the tenures, the parliaments, and the 
Judicature of a Feudal Republic. 

This connexion may be deduced from the 
junction of the civil and military characters 
which had been diſtinguiſhed by the Romans, 
and were confounded by their conquerors. In 
the decline of the Empire, ſenatorial indolence 
was indulged by imperial jealouſy. The Nobles 
were prohibited the uſe .of arms: they amuſed 
themſelves with pageant deliberations and ſuper- 
ſtitious ceremonies, and conſigned the prot ection 
of the provinces to the mercenary exertions of 
hardy indigence . 


A The 
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The foundation of the ſchools of law and 
rhetoric augmented the number of the ſeceders 
from the martial diſcipline of their anceſtors. 
The eſtabliſhment of chriſtianity introduced a 
third deſcription of men, who, profeſſing them- 
ſelves the votaries of religion, were inveſted 
with authority, protected from infult, and re- 
lieved from the weight of political obligations. 

Tho' the eccleſiaſtical pretenſions were ac- 
knowledged by the invaders of the South, the 
civil diſtinction was diſdained, The Chief 


renounced his dignity if he delegated the taſk of 


defence or of revenge; he animated his vaſſals 
by his example, and inſpired them with con- 
genial ardour. Turpe principi virtute vinci, 
6e turpe comitatui virtutem principis non ad- 
& Kquare.“ 

The King beſtowed on his companions the 
reward of their toil and of their attachment. 
But by aſſuming the name of vaſſals, they loſt 
not the capacity of adviſing; they maintained 
their ſenatorial privileges, and debated with their 
arms in their hands. The right of judging his 
_dependents was the original prerogative of the 
Comes: : by the inveſtiture of his fief, he added 
to his military character the civil relations of a 
legiſlator and a judge. 
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This intimate connexion of blended cliarac- 
ters produced its natural conſequence. In 
conſidering the tenure of the vaſſal, he obtruded 


himſelf upon me as a judge, and ſometimes 


aflurned in the Wittena-Gemote the attributes 
of ſenatorial dignity. 

In inquiries of this nature, a knowledge of 
the language and literature of our anceſtors 1s 
confeſſedly uſeful, perhaps eſſential. Thoſe 
adventurous authors muſt be frequently con- 
founded, who have penetrated the mines of 
antiquity, unſkilled in diſcerning and unpre- 
pared to ſeparate the metal from the adhering 
droſs. In ſuch a deſultory diſquiſition, the 
moſt important phraſes muſt be frequently 
miſtaken, and ſometimes converted, by an ar- 
bitrary interpretation, into the fragile materials 


of a fanciful hypotheſis. 

The greateſt of our Lawyers is particularly 
deficient in his etymological attempts. His 
deductions from the Saxon law are ſo generally 
erroneous, that we are aſtoniſhed at the facility 
with which he confounds terms, and perverts 
their meaning : to the period of the Norman 


conqueſt, and to the introduQtion of the Norman 
A 4 language, 
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language, we ſhould doubt his aflertions, and 


examine his authorities. 


Sir Edward Coke, for it is to him that I dare 


allude, has ſometimes entered into a tedious 


elucidation of a term, which conveyed in its 
name a ſufficient commentary. As an example, 
I ſhall ſelect the word Withermam, which he 
tells us is a ſpecies of diſtreſs, and fignified 
another taking; but this technical phraſe, in its 
original ſenſe, exprefſed a taking in oppoſition ; 
the preciſe meanipg of the proceſs, which it 
forcibly declares and intuitively explains 2. 
When a man, like this, has been betrayed 
into incorrectneſs by a deficiency in etymologi- 
cal information; we are ſcarcely ſurprized at 
the miſtake of a Frenchman, in ſpeaking of a 
title of honour peculiar to our own country 3 : 
but our aſtoniſhment conſiderably increaſes, 
when an Antiquary and a Lawyer, a native of 
our iſland, prefers the error of Mouteſquieu to 


the accurate delineations of Hickes or Spelman #, 


The ſtrange unauthenticated ſubſtitution of 
Cople for Borl, in L'Eſprit des Loix, and the 
Hiſtory of Feudal Property; tho! it be in itſelf 
of little importance, is produCtive of collateral 
apprehenſious wm the wavering mind of a ſcepti- 
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cal obſerver ; deceived in one inſtance, he doubts 
in others; he is aware of the flights of imagi- 
nation that mark the character of the Preſident, 
whilſt the accurate impartiality of the compiler 
of the Memoirs of Great Britain is admitted 
with ſome heſitation. 

Another inducement to application is the 
facility with which we may obtain a knowledge 
of the Cimbric and Teutonic dialects. Somner 


and Gibſon, Hickes and Wilkins, have been 
equally diligent and ſucceſsful in ſmoothing the 


rugged way: and it is an enlivening thought 
to the liberal inquirer, that, by the incidental 
elucidations reſulting from his reſearches, he 
may point the pleafantry of Chaucer, regulate 
the harmony of Spenſer, and heighten the ſub- 
limity of Shakeſpeare. The unitiated in the 
myſteries of Gothic learning would, perhaps, 
ſuſpe& me of refinement, ſhould I deſcribe, in 
the terms they merit, the copiouſneſs of the 
Anglo-Saxon language, and the variety of its 
inflexions. Much leſs would they credit me 
mould I aſſert, that the poetry of our anceſtors 
diſdained the jingle of rhyme, whilſt it poſſeſſed 
a conſiderable portion of claſſical harmony and 
rhythmical animation, 


There 
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q There is another conſideration which renders 
the ſtudy of legal Antiquities peculiarly in- 
| tereſting to an Engliſhman. When he pene- 
| trates the origin of the trial by peers, and 
| contemplates the primary conſtitution of the 
| | national afſembly ; he reflects that they till 4 
| exiſt in their ancient energy; improved without 

| refinement, and modified without complication. 
The Frenchman is preſented with a gloomy 
proſpect, of juries that are no more, of aſſem- 
blies of the States that are forgotten, and of 
parliaments that are deſpiſed: the compariſon 
is mortifying; the inveſtigation, without the 
compariſon, unintereſting. # 

Theſe are among the pleaſures which attend 
even a curſory peruſal of the remnants of our | 
ancient learning ; the advantages that redound 
from it to a Lawyer, are too numerous to admit 
a recital, and too obvious to require 1t. 

Jam aware that I have been accuſed of re- 5 
fining upon the ſpirit of our ancient conſtitution. * 
I have even been told, that warmth in the cauſe 
| of liberty has induced me to paint the Saxon 
il | | conſtitution in colours the moſt flattering to 
ff my fancy, and the moſt congenial with my 
1 principles, 1 can only anſwer, that I am per- 
| | | fectly 
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fectly unconſcious of the bias —and that if 1 
have offended, it was an involuntary crime. 
Whatever my thoughts may be, I have too 
much veneration for truth to proſtitute it for 
the ſupport of an opinion, or to ſacrifice it at 
the altar of a fayourite divinity, 

There are many who profeſs the moſt enthu- 
fiaſtic admiration of the conſtitution we are 
blefled with, in its pure, original perfection, 
who ſcruple not to declare, that its energy 1s 
impaired and its fabric ſhattered, and that ſo 
far from gratifying the people with elegance of 
ſymmetry and chaſtity of deſign, it oppreſſes 
them with the weight of ponderous and diſ- 
jointed ruin. 

To ſuch men I would propoſe an aſſiduous 
and accurate reſearch into firſt principles. Let 
them inveſtigate the ſeeds of popular indepen- 
dence, let them purſue it in its various forms ; 
blaſted for a moment by prerogative, revived 
by the exertions of reſiſtance. Let them admire 
the virtue of their progenitors, and feel their 
own degeneracy. After this review, let them 
preſerve, if they are electors, their independence; 
if they are elected, their dignity. | 


But 
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But few of this daſcription of men would 
profit by my advice. They are ſo perfectly 
indifferent to every thing but the Name of the 
conſtitution, that the revolution would, I doubt 
not, be flattering, ſhould the repreſentatives 
of the people be nominated by the Crown, 
The taſk of attention to inferiors, and of fami- 
liarity with mechanics, would no longer be 
impoſed ; whilſt the more elegant, but not leſs 


diſgraceful, ſpecies of ſervility could hardly be 


increaſed. Like the ſucceſsful candidates for 
the Conſulſhip at the period of Roman declen- 
ſion, (to uſe the words of an Hiſtorian, the 


greateſt merit of whoſe 2wr/;mgs, admirable as 


they are, is the ſpirit of liberty which they 
breathe) they would affect to deplore the 


% humiliating condition of their predeceſſors, 


* who had been reduced to ſolicit the votes of 
«© plebeians, to paſs thro' the tedious and ex- 


« penſive forms of a popular election, and to 


« expoſe their dignity to the ſhame of a public 
« refuſal ; whilſt their own happier fate had 
* reſerved them for an age and government, in 
« which the rewards of virtue were aſſigned by 
the unerriug wiſdom of a gracious ſovereign,” 


But 
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oF But ill, I truſt, there are many, whoſe 
7 habits of thinking are confirmed by experience 
> and conſecrated by example; who, in ſpite of 
the wanton ridicule of unprincipled levity, 
have the virtue to declare their attachment to 
the genuine ſpirit of our conſtitution, and the 
firmneſs to defend its purity from prophanation. 


8 A DIS- 


A 
DISSERTATION 
ON THE 
FOLCLANDE AND BOCLANDE, 


| a 2 
INTRODUCTION. 


rn various tribes of barbarians that in- 
habited the northern regions of Europe 
and Aſia were cloſely connected in their man- 


ners, cuſtoms, and inſtitutions ; the circum» 


ſtances in which they diſagreed were minute, 
the great outlines were the ſame, 

A warlike independent ſpirit, the ferocity of 
manners which it ingendered, an averſion to 
agriculture, and a contempt for the calmer 
occupations of life were every where conſpi- 
cuous; hunting was their only amuſement, 
and war their only profeſſion : hoſpitable and 
friendly in their tents, treacherous and impla- 
cable in their incurſions, they treated their gueſts 


with kindneſs, their priſoners with barbarity.— 
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In theſe inſtances the Saxon on the ſhore of the 
Baltic was not to be diſtinguiſhed from the Hun 
on the banks of the Araxes 5, 

From the wandering mode of life to which 
the Scythian and German nations were invari- 
ably addicted, they required an immenſe extent 
of territory; to this roving inclination, and to 
the neceſſity reſulting from it, we ought to 
attribute their numerous emigrations. 

The Gauls at a very early period invaded 
Greece, deſtroyed Corinth, and eſtabliſhed a 
colony in the Leſſer Aſia: the Cimbri and Boii, 
whenexterminated by Martus, were undoubtedly 
4n queſt of a more commodious ſettlement, for 
we find them upon their march with their wives 
and their children, their flocks and their herds, 
and every thing that they held either valuable 
or ſacred. 

After the reſiſtance of a century, the Weſtern 
Empire, deprived of its Generals and deſerted 
by its Sovereigns, ſubmitted to the reiterated 
attacks of the Gothic and Vandalic tribes, who 
raiſed upon its ruins a variety of ſtates inde- 
-pendent of each other, and directed by a new 
and extraordinary ſpecies of policy. 

The government of the Germanic body we 

» b are 


* 


19 


are aſſured was of a republican nature; the 
various diſtricts and cities of which it was com- 
poſed elected their reſpective chiefs, who pre- 
1 ſided in council, determined controverſies, and 
led their faithful companions to the combat b. 

Though nothing feudal can be diſeovered in 
this connexion between the chief and his vafſal 


: or Comes, the fee which the latter was bound 
| 15 to defend being no where deſcribed 7, it was, 


> nevertheleſs, of infinite advantage tothe founders 
of the feudal conſtitution by ſtrengthening that 
mutual tie ſo eſſential to the very exiſtence.of a 
= Fief. 
When the nations of the North were com- 
pelled by the increaſe of population, or the 
= impulle of invading tribes, to ſearch for new 
habitations, they choſe a ſupreme leader with 
the title of king, but with a prerogative cx- 
tremely limited, and ſubject to the controul of 
the army. To him the conduct of the expedi- 
tion was committed, the power of negociating, 
and of dividing the conquered territory; and 
here his authority had ceaſed, but neceſlity in- 
terpoſed and made it perpetual, 
Whilſt they acted in conjunction and under 
the direction of their chief, their progreſs was 


irre- 
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irreſiſtible and their dominion ſecure; but if b 
theſe ties had been diſſolved, they had fallen an 
eaſy prey to their neighbours, or even to the 
ſubjugated people. 

This conſequence was foreſeen by theſe rude 
and unlettered nations, and the reſult of their 
prudence was the feudal conſtitution. 

For the preſervation of their new acquiſitions 
it was ſtipulated, that the grant of land from 
the king to his comes ſhould be only conditional 
— that the latter ſhould attend the former in his 
wars—and that the fee ſhould revert to the 
king upon the death of the vaſſal—his perpe- 
tration of ſome enormous crime—or his non- 
performance of the military ſervice ; he being 
in theſe three inſtances either unable, unfit, or 
unwilling to defend his allotment. 

As this conſtitution could not ſubſiſt without 
an head, the authority of the King was con- 
tinued; but the vaſſals till retained their pri- 
vileges; by them, in their aſſemblies or par- 
liaments, he was adviſed, admoniſhed, and 
controuled. 

Here we ſee a rude ſketch of the infant ſtate 
of the feudal ſyſtem, when it was firſt eſta- 
bliſhed in Europe between the ſixth and the 

| ninth 
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© ninth centuries by the Viſi-goths, the Lombards, 
the Franks, and the Saxons; and by their 
ſiatic brethren at a much later period in the 
emoteſt parts of the Eaſt 8. 
In the beginning of the ſeventh century the 
cuſtoms of the Feudiſts in Spain, Italy, and 
F rance had been collected and formed into a 
code by Receſſuinthus 9, Rotharis o, and Char- 
lemagne 1, The . had even then been 
by long eſtabliſhed in Britain; can we ſuppoſe that 
they alone neglected to adopt a political regu- 
. ſo extremely well adapted to the neceſ- 
tics, and to the genius of the times? 
al This notion, however improbable, has been 
| + embraced by moſt of our legal antiquarys, 
many of whom have fixed the æra of the in- 
troduction of the Feuds at the Norman inva- 
fon, whilſt others have contented themſelves 
with allowing that they might poſlibly have 
1 been known to the Saxons, and have then 
quictly proceeded in the beaten track without 
any farther inveſtigation, 
When we conſider that without a reference 
to the Folclande and Boclande of the Saxons, 
Ft is impoſſible to form an adequate idea of the 
7 point in queſtion 3 we cannot help being ſur- 
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prized that theſe terms have been ſo little at- 
tended to: we have been favoured indeed with 
a few conjectures, but the ſanction of authority 
is wanting to almoſt all. | 

In this inſtance the great oracle of our law, 
Sir Edward Coke, 1s, like other oracles, am- 
biguous and unſatis factory; he has left us two 
contradictory interpretations of this puzzling 
diſtinction of our Saxon progenitors, which, ſo 
far from elucidating the point, have involved it 
in tenfold obſcurity 12. 

A blind ſubſcription to authoritative dicta is 
always wrong, here it would be peculiarly ab- 
ſurd: deſerted by our leaders, and bewildered 
in the mazes of antiquity, our laſt reſource 1s 
in thoſe beſt and leaſt fallible guides the Saxon 
conſtitutions, 

An enquiry of this kind has been made a few 
years ſince by a gentleman of known learning 
and extenſive abilities, in the courſe of which 
we were preſented with ſome very ingenious, 
though general deductions, the complicated 
nature of the work preventing a minuter diſ- 


cuſſion 8. | | 
Upon the whole, however, this explanation 


is ſo agrecable to reafory, and fo ſtrongly ſup- 
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ported by authority, that I ſhould have con- 
tinued in a ſtate of perfect conviction, had it 
not been expreſsly controverted in a late publi- 
x ration, where a contrary hypotheſis is main» 
IF tained with ſome degree of pertinacity 14. 
Though my faith was not much ſhaken by 


22 this obiter opinion, yet it excited my curioſity 
do diſcover the grounds upon which theſe adverſe 
a doctriues were founded; how I have ſucceeded 
c the following pages will declare. 
But before I proceed to the conſideration of 
the feudal property under the Saxon govern- 
ment, I muſt beg to be indulged in a few pre- 
d > liminary obſervations. 
s | The queſtion may perhaps be aſked in what 
n manner is a modern lawyer intereſted in the 
preſent argument? to him the Saxon or Norman 
* original of the feudal ſyſtem is equally unim- 
8 portant: — to which I anſwer; that an acquain- 
h * tance with this celebrated conſtitution is eſſen- 
Ss, tially neceſſary to the illuſtration of the rules 
<4 


and maxims of the common law. For if we 
{- F with to pervade the ſpirit and reaſon of a law, 
ive muſt inveſtigate * that at- 
„tended its inſtitution, the character gf the legiſ- 

74 © lator, 
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lator, the nature of the government, and the 


Seuius of the times. 
For example, many of the oppreſſive refine» 


ments of the feudal law were annihilated by the 
great charter, many of its wholeſome regulations 
were confirmed; it follows, that without a 
knowledge of that law, we can never compre- 
hend the efficacy of the conſtitutions of Runny- 
mede, or do juſtice to our virtuous progenitors 
who ſealed them with their blood, 

The learning of our modern tenures appears 
at firſt view to be extremely obſcure ; we arc 
apt, for inſtance, to reprobate eſcheats pro de- 
licto tenentis as an iniquitous,mode of puniſhing 
the innocent of the third aud fourth generation ; 
by a reference however to theſe antiquated cuſ- 


toms of the Feudiſis, the darkneſs is diſpelled, 


and .rcaſon and equity ſupply the place of ab- 
ſurdity and injuſtice, 
If we attribute to the Normans the intro- 


| duction of the Beneficium or Feud, with its 


neceſlary conſequences, as well as its oppreſſive 
deductions; we muſt. regard it as an innovation 


upon the common law, the arbitrary impoſition 


of a tyrant inimical to the liberties of the ſuſ- 


| pected ſubjects of his acquired territory. 


It 
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If we derive the feudal conſtitution from the 
Saxons, it aſſumes a milder form; we connect 
it with a government that tended to promote 
the liberty of the ſubject, and to preſerve it 
from infringement ; with the names of Alfred 
and of Edward, and with the laws that have 
made thoſe names venerable. 
> ln an age of continual emigrations and con- 
ſequently of invaſions, the military tenure was 
XZ well adapted to the ſudden emergence of re- 

pelling an incurſion ; it was for this political 

benefit, and not for the emolument of their 
* kings, that it was eſtabliſhed among the Saxons. 
It was under the Norman monarchs, that 
"7 the feudal inſtitutions were firſt perverted into 
inſtruments of oppreſſion ; a ſyſtem originally 
ſimple in its conſtruction, aſſumed in their 
hands a much more complicated form; aids 
were levied upon various pretences, primer 
ſeiſins and arbitrary reliefs were rigorouſly ex- 
acted, the rights of wardſhip and marriage were 
aſſerted, and at length by the render of eſcuage, 
in lieu of the perſonal ſervice, the military 
ſpirit entirely evaporated, 
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SECTION I. 


OCLANDE, Booklande, or Charter-land 
is deſcribed to be land granted by the King 
to his Thains, and limited to them and their 
heirs by the authority of a charter J. 
Folclande or Folkland was that portion of 
the country which remained in the hands of the 
people in general, unſecured by charter, and 


unfettered by limitations 2. 


Boclande is ſometimes denominated Thain - 
lande, Tainlande, and Teinlande, from the 


Thegen, Tainus or Baron to whom it invari- 


ably appertained 3. 

The Eorl, Gerefa, or Reye Was the ſupreme 
governor of the Folclande, and hence it is fre- 
quently deſcribed under the name af Reyelande. 


Sir Edward Coke informs us, that the Boclande 


differed nothing from Frechold land, and that 
the F olglande had the ſame affinity to Copyhold 
land 4, 

We are not tpld whether theſe Freehold | lands 
are to be conſidered as held in Knjght-ſervice, 
or in Socage, but we may collect from the 
following ſections that the latter i is implied ; 
for the {eryiges which he enumeratgs as jnci- 
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dental to Boclande, are not military and indefi- 
nite, but peaceable and certain, the ſure indi- 
cations of a Socage tenure 5, 

This doctrine is laid down with all imaginable 
preciſion ; how great then muſt be our aftoniſh- 
ment, when we read in another work of the 
ſame venerable and learned judge, that Knight- 


| 1 ſervice is called Tainlande, and Socage Reve- 
7 lande, an explanation immediately adverſe to 


the former 6. 
If we embrace his firſt idea, and ſuppoſe that 


| f the Boclande was held in Socage, and the Folc- 
lande in Villenage, we involve ourſelves in 


innumerable difficulties and errors, we contro- 


i vert the indiſputable authority of our ancient 
las, we aſſert that the military tenure was 
unknown to our Saxon anceſtors, and we very 


graciouſly beſtow the property of land upon 
Villeins, who were always incapable of enjoy- 
ing it, 

The- traits of Boclande and Folclande are 
firſt diſcqvered in an ordinance of Æthelbert, 
which informs us that the country was divided 
into two portions, one of them more immedi- 
ately appertaining to the King and his Thains, 
the other under the juriſdiction of the Eorl 7, 

= | who 
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| | Who was annually elected by the freemen of 3 
ih every ſhire, and was denominated Eorl, Ealdor- 
Wo man, or Gerefa, and in latter times Greve, oy 
i Reve *; he it was that convened the Folemote 9, 
which was compoſed of the poſſeſſors of Fol- 
lande, and together with the biſhop adminiſtered 
| the oath. of allegiance to the freemen, over 
h whom he preſided when they fat in their judicial 

q capacity, and whoſe decrees it was his duty to 

9 inforce 10. | | 

1 There is a notion that: the Gerefa was vice- 

1 gerent to the Eorl or Ealdorman, but this was . 
certainly not the cafe, ſince we are informed 
by a law of Edward the Confeflor that the 

Gerefa or Greve was anciently called the Eal- 
. dorman ** ; they are alſo mentioned in diſtinct : 
f ordinances as the chief rulers of the ſhites 
without any hint of a ſubordination to each 
other 2. Woe ought therefore to interpret 
|. Gerefa, when uſed, as it ſometimes is, in a 
l ſecondary ſenſe, Vicarius or Thrihin-Gerefa, 
| that is, the ſuperintendant of a third part of a 
l county, conſiſting of three or four hundreds, 
over each of which a bailiff preſided, who was 


WE r 


|; ſubordinate ta the Thrihin-Gerefa, as he himſelf "A 
| was to the Eorl *3; the Viee-Comes or Sheriff 1 
| | was 


1 


1 was in fact a Norman officer, inſtituted of ne- 


ceerͤeſſity, when the counties were converted into 
Feiefs, and when the diguity of Count became 
4 hereditary, as in that warlike age the adminiſtra- 
tion of juſtice in the Folomote of an extenſive 
county, was totally inconſiſtent with the per- 


© formance of the military ſervice 14. 
"Under the Saxon government the charge of 
leading the freemen to battle was committed to 


1 the Heretoch or Duke, who was elected in every 


> ſhire, and was inveſted with a coercive autho- 


® rity during the continuance of the war, and 


7 with a power of puniſhing the mutinous and 


the diſobedient 5. 


When Gaul was ſubdued by the Franks and 
Burgundians, the ancient free inhabitants were 
permitted to retain part of their poſſeſſions, and 
were placed under the juriſdiction of the Count, 

* as were all the Liberi, whether Romans or 


Barbarians, who were not attached to particular 


Þ lords by the ties of the feudal conſtitution 16. 
The Duces, Mareſchalli, and Conſtabularii, 
whoſe command extended over ſeveral provinces, 
were the leaders of the Liberi in the field '7 ; 
the Count preſided in the provincial Synod, 
which was termed the Placita of the Freemen, 
who 
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who are deſcribed to be thoſe - who on the one 
band had no Beneficia or Fiefs, and on the 
other were not ſubje& to Bis baſe ſervices of 
Villenage 8. 

Theſe free or alodial lands were governed 
by the Count, and his inferior officers the 
Grafiones '9 or Vicarii, and the Centenarii, 
who exerciſed a civil and military juriſdiction 
over their reſpective diſtrifts and hundreds 20. 

The Count in France was the ſupreme civil 
governor of the Freemen or Allodiarii of his 


province, ſo was the Eorl in England; — the 


Duke led the Freemen to battle, ſo did the 
Heretoch; — the inferior officers of the Count 
were the Grafiones and the Centenarii, thoſe of 
the Eorl were the Gerefas of the Thrihings, 


and the Bailiſ of the Hundreds; — the court 


of the Count was termed the Placita or Con- 
vention of the Allodiarii, the court of the Eorl 
the Folcmote or Aſſembly of the Freemen; 
after this can any one contend that the Eorl was 
neither more nor leſs than the Overſcer of an 


herd of ſlaves; or in other words, that the 
Folclande was held in Villenage ? 


This opinion has been conſiderably ſtrength- 


ened by the falſe idea annexed to the Ceorls 
(who 


l | 
* 9 
1 

i = 
4 


* 
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* (who are always deſcribed as immediately de- 
pendent upon the Eorl) ** and ought to be 
rendered Coloni, Ruſtici ; the word Ceor! how- 
= ever has been often confounded with Ceorliſe, 


| 1 and has been tranſlated (with an equal mixture 
olf error and abſurdity) Servus, Villanus, the 
g proper interpretation of the latter . 
g 4 We know that the juriſdiction of the Eorl 
was confined to the Folclande ; if none but 
ſlaves inhabited that territory, of whom was the 
5 Folcmote in which he preſided, compoſed ? in 
2 this caſe it could not have exiſted, for the 
e © Ceorliſca of the Saxons were the ſame wretched 
it = and deſpiſed beings as the Villeins of the Nor- 
oF mans 23, they were doomed to perpetual ſlavery 
„, on a particular ſpot, whilſt thoſe who dared to 
+ | protect them from the brutality of their tyrants, 
or to harbour them for their own emolument, 
1 were liable to an exorbitant fine 24. 
& On the other hand, if we ſuppoſe the Folc- 
a lande to have been poſſeſſed by the Free Ceorls 
2 , | h or Yeomen, we have a Folcmote exactly cor- 
he # reſponding with the convention of the freemen 
k.- in France. | 
h- The Folclande was certainly allodial, for it 


was held of no ſuperior ?5; the freemen were 
? D ſubject 
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ſubje& to the Eorl in a political, but not in a 
feudal capacity. They paid their ſhare of the 
national taxes 26, and were obliged to provide 
themſelves with arms for their own immediate 
ſecurity ?7. But we no where find that her- 
riots were exacted of them, that the military 
ſervice was required, or that the Folclande 
eſcheated to the Eorl by the delinquency of the 
tenant. 

The Folclande bore a ſtriking reſemblance 
in many particulars to the Gavelkind Tenure 
before it was corrupted by thoſe Norman inno- 
vations the acknowledgment of a ſuperior, and 
the fealty in conſequence of it. | 

Gavelkind is the mode in which the Gavel- 
land was holden, the ſignification of Gavel- land 
is land liable to tribute or taxes 28; in the league 
of Alfred and Guthrun the Dane we find the 
following paſſage: Si quis occidatur, nos 
omnes admittimus æque charum nobis Anglum 
& Dacum ad quatuor marcas fuſilis auri, excepto 
Colono qui terram Cenſualem (Bayol-lande) 
poſſidet, & redemptiones eorum ſint æque charæ 
nimirum ducentorum ſolidorum 29. 

»The Terra Cenſualis or Gavel- land was 


plainly ſo called to diſtinguiſh 1 it from the Boc- 
lande 


= 

lande or the land held by Knights-ſervice, from 
which, and all the ſlavery thereto incident, it 
was exempt by the payment of this Gafol or 
Tribute 39,” 

The Gavelkind lands were deviſable by will 
by ſpecial cuſtom, they did not eſcheat in caſe 
of an attainder or execution for felony, neither 
did they deſcend to the eldeſt, youngeſt, or any 
one fon in particular, but to all the ſons toge- 
ther, any of whom might have alienated by 
deed of feofment at the age of fifteen ; theſe are 
the principal properties of this tenure, which 
before the Norman conqueſt, according to the 


current opinion, was the PE cuſtom of the 
realm 31. 


But as this appellation of Gavel or Gafol-land 
is only to be met with in a ſingle inſtance 
throughout the whole body of our ancient laws, 
we may reaſonably conclude that the tenure is 
deſcribed under ſome ſynonymous term, which 
of courſe muſt have embraced a very large ſhare 
of the Saxon property 32, 

This naturally refers us to the grand diviſion 
of Folclande and Boclande. If we ſuppoſe the 
Gavel-lande to be the ſame as the Boclande, 
we involve ourſelyes in a labyrinth of abſurdi- 
D 2 ties: 
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ties; if on the contrary we hold it to be ſyno- 
nymous with the Folclande, we account for 
its peculiarities in a rational and ſatisfactory 
manner. | 

The Gavelkind lands are ſaid to have been 
poſſeſſed by the Ceorls 33; now we know that 
theſe Cevrls or Coloni were alſo the poſſeſſors 
of the Folclande, that they owed no ſervice to 
any particular lord, but were liable however to 
the payment of the national impoſts 34, This 
accounts for the appellation of Gavel or Tribu- 
tary land given to the Folclande, in contra- 
diſtinction to the Boclande, which was held of 
the King and his Thains by the performance 
of the military ſervice, 

By a law of AÆthelbert 35 a great diſparity 
was eſtabliſhed between the Weregild 3% of a 
King's Thain or Theoden, and that of a Ceorl 
or au inhabitant of the Folclande ; in the firſt 
inſtance the Weregild was fifty ſhillings, in the 
laſt only twelve, In the Salic law 37 the re- 
demptio capitis of an Antruſtio or King's Vaſſal 
was fix hundred ſous, that of a liber homo or 
a dependent of the Count, if a Frank two 
hundred, and if a Roman one hundred. In 
the league between Alfred and Guthrun above 
cited 
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cited we find the ſame if not a greater diſagree 
ment between the Weregild of the people in 
general, and that of the huſbandmen, who are 
particularly excepted as inhabiting the Gavel- 
lands. The difference 1s rationally accounted 
for by ſuppoſing that in this inſtance, as in the 
others, the King's Vaſſals are marked out in 
the general» deſcription, and the Freemen, 
Allodiaru or the holders of the Folclande in 
the exception. 

The Gavelkind land did not eſcheat in caſe 
of attainder or execution for felony. If we 
ſuppoſe it to have been the Folclande, the 
reaſon is obvious, it was perfectly alladial and 
held of no ſuperor. 

The Gavel-land was nevertheleſs liable to 
forfeiture for treaſon 35 ; in like manner we are 
informed that the proprietors of the Folclande 
were ſubje& to this mode of puniſhment, they 
are even pointed out to us in a conſtitution of 
Alfred iu a very particular manner: “ Si quis 
vitæ regis inſidietur per ſe, vel per ultores mer- 
code conductos, vel ſervos ſuos, vita privetur & 
omnibus qua poſſidet: ita etiam ordinamus 
pro omnibus perſonis tam colonis quam comiti- 
bus 59:” that is, that the penalties contained 

in 
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in this ordinance ſhall not only extend to the 
King's immediate vaſſals, the Thains and Theo- 
dens; but alſo to all other perſons whatſoever, 
whether Eorls or Ceorls, who have taken the 
oath of allegiance, without the feudal incum- 
brances of Homage aud Fealty. 

Again, Gavelkind lands were deviſable by 
will before the conqueſt 4%. We are expreſsly 
told that the Thains and Theodens were pro- 
hibited from alicnating their Boclande to the 
prejudice of their heirs, and in oppoſition to 
their original charters 4* ; hence it appears that 
the law of Canute de inteſtatis (which certainly 
alluded to the poſſeſſors of Boclande 42) can 
by no means be extended to real property, as a 
reference to the Saxon will render ſtill more 
evident 43, | 

The holder of the Folclande on the contrary 
was not reſtrained by theſe limitations, his land 
was allodial, aud not uſufructuary, and he 
diſpoſed of it according to his inclination or 
caprice 4+, | 
In caſe of inteſtacy the Gavelkind lands were 
divided amongſt all the ſons, the Boclande we 
are well aſſured was invariably tranſmitted to 
the firſt-born; whether this was or was not the 
caſc, 


caſe, with reſpect to the Folclande we are no 
where informed; but ſurely we have the greateſt 4 
reaſon to ſuppoſe that in this particular, as well J 
as in all others, it coincided: with the Gavel- 
land. 

When the Saxons were introduced into the 
kingdom by Vortigern for its defence againſt 
the Scots and Picts, they had neither time nor 
inclination for the culture of land ; it is probable 
that this fell to the lot of the leſs warlike 
though more induſtrious Britons, who retained 
their former poſſeſſions under the powerful 
protection of their new allies. 

In return however for fighting the battles of 
the Britons, the Saxons at length - demanded a 
ſettlement for themſelves, As they had by this 
time obtained a firm footing upon the ifland, 
the intimidated natives complicd with their re- 
quilition, and aſſigned them the territory of Kent 
for the ſeat of the new and dangerous colony. 

But as this ſettlement was granted to the 
Saxons for their ſervices, and not acquired by 
their axmsz the military tenure was not neceſ- 
ſary to ſupport a right, ſo intirely unimpeached 
and ſecure ; the lands were accordingly divided 
among the followers of Hlengiſt upon allodial 
prin— 
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cipl.3 and unincumbered with the feudal re- 
ſtrictions. 

Here then we may date the origin of the 
Folclande or Gaveblande, which always con- 
tinued to be the prevailing cuſtom of Kent, 
and was afterwards diffuſed throughout the 
whole kingdom by gifts extorted from the 
Britons, and by the bounty of the Saxon mo- 
narchs, who granted ſmall tracts of unculti- 
vated land to their needy, but at this period 
induſtrious and domeſticated ſubjects. 

When theſe fortunate barbarians had driven 
the ancient inhabitants to their woods and faſt- 
neſſes, they were compelled by neceſſity to 
- cheriſh the arts of peace. Their rugged tem- 
pers were ſoftened, and agriculture grew into 
eſtimation, Content with the humble appella- 
tion of Ceorls, they lived in ſecurity under the 
equitable dominion of their Eorls. They even 
preferred the purchaſe of Folclande, to the do- 
nation of Boclande from their Kings; in the 
firſt inſtance they purſued their rural occupations 


without interruption, in the laſt they were 


called away by the military obligations of their 
tenure. 


80 
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So great were theſe conveniences, and fo 
ſtrong was this abhorrence of the military ſer- 
vice, that we find the poſſeſſors of Gavel-land 
contending for their privileges with the Con- 
queror himſelf, and in general their firmneſs 
prevailed ; but the Eorl from a judicial officer 
had now become a feudal lord, and the maxim, 
that “all lands muſt be holden,” had been 
adopted; hence by a kind of compoſition it was 
ſtipulated, that the Gavelkind cuſtoms ſhould 
remain inviolate; but on the other hand, the 
oath of fidelity which had been taken to the 
King in the preſence of the Eorl, was tranſ- 
' ferred to the Count himſelf, the attendance of 
the tenant at the Scyremote was inforced, and 
the land was ſaid to be holden by fealty and ſuit 


of court 45. 


The few who did not defend their poſſeſſions, 


which at the ſame time were not conſiderable 
enough to be erected into ſiefs, were diveſted 
of their privileges, but were ſuffered to retain 
their lands by performing certain free ſervices, 
and complying with certain conditions 46. Theſe 
Free or Socage tenures were inſignificant at firſt, 
but ſoon became of conſequence by the diſga- 
velling of Gavel-land, and by the enfranchiſe- 
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ment of ſiefs; for even in this humble fate, 
the Socage had manifeſtly the adyantage of the 
Feudal Tenures 47. 

The tenures in Socage or Fraunke-Ferme 48 
extend over the whole kingdom, the modern 
Gavel-kind tenures are confined to a particular 
diviſion of it; hence it has been raſhly con- 


cludedthat the latter are derived from the former, 


though in fact they are only collaterally connec- 
ted with each other, and ought to be conſidered 
as various modifications of the Folclande or 
Gayel-lande of the Saxons, 
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SECTION II. 


FEUD, Fee, or Fief may be defined to 

be land granted by a Lord to his Vaſlal, 

as a reward for his paſt ſervices in war, and as 
a bond to inſure them in future, 

I have already obſerved, that the Feudal 

Vaſſals were liable to the, military ſervice, and 

that the Fief eſcheated to the Lord by the neg- 


let, the crime, and the death of the tenant. . 


The Tenants in Capite attended the King in 
his great council, and exerciſed a civil and 
criminal juriſdiction over the immediate Vaſſals 
of their reſpective Scignories, 

It remains for us to examine whether the 
above relations ſubſiſted between the Saxon 
monarchs and the Thains or Holders of Boc- 
lande, and between the latter and their Theodens 
or Rear-Vaſſals. | 

Thegen, Thainus, or Thain *, in its pri- 
mary ſigniſication is interpreted Miles, ſo the 
Cyninges Thegen is emphatically tranſlated 
the King's Soldier; but as he was always an 
approved and illuſtrious warrjor of the ſirſt rank, 
this denomination of King's Thain became a 
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title of honour, and may be conſidered as equi- 
valent to Baro or Chivaler. 

The King's Thains anſwered to the Antruſ- 
tiones ? of the French law, like them they were 
the faithful companions of the King in the hour 
of danger, and like them they received a portion 
of the conquered territory as a reward, 

Ihe Fiefs upon the Continent were originally 
arbitrary, and entirely dependent upon the will 
of the King; the period of their duration was 
afterwards cnlarged to a certain number of years, 
and then extended to the lives of the Feudato- 
ries, till at length they were permitted to deliver 
them down in an uninterrupted ſucceſſion to 
their heirs 3, | 

We are well aſſured that the ſame limited dona- 
tions exiſted in our own iſland during the uncul- 
tivated ſtate of its interior policy; the di ſcovery 
of the inconveniences that attended them may 
juſtly be attributed to the penetrating cyc of 
Alfred ;—he ſaw that the warlike ardour of tlie 
Thain was of neceſſity abated, when the welfare 
of his poſterity was ſo immediately connected 
with his own lite.—To remedy this defect, the 
Fiefs were made deſcendible to the lincal heirs 
of the acquiring anceſtor, and the tye of the 
Thain to his chief became of a firmer texture. 
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Though the King's Thains are frequently 
mentioned in the earlier ages of the Saxon law, 
| and the diſtinction marked out between their 
4 territories and thoſe of the Korl 4, yet we do 
not find the Boclande particularly deſcribed as 
Terra-H:wrcditaria, till we read of it in the 
following conſtitution of Alfred 5; “ Si quis 
terram hareditariam habeat, quam potentes aut 
Magnates ejus ipſi reliquerunt, tunc ſtatuimus, 
ut eam non vendat a cognatis hæredibus ſuis; 
ſi adſit ſcriptura vel teſtis quod illi viro prohi- 

bitum ſit, qui eam ab initio acquiſivit.“ 
By this it appears that the Charters which 
were granted by the King and his Thains to 


f 
15 the holders of Boclande, were extended to the 
8 heirs of the firſt acquirers, who were permitted 


by the lords to retain the fiefs of their anceſtors, 
but were prohibited from alienating or diſpoſing 
of them in any manner repugnant to the deſig- 
nation of the original charter, 
The Boclande is generally tranſlated Terra- 
IIreditaria, not becauſe the fee deſcended to 
; the preſent proprietor from his acquiring an- 
3 ceſtor ®, but becauſe the holder of Boclande was 
bound by his charter to tranſmit it to the heirs 
of his body. 
' Before 
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Before the eſtabliſhment of ſubinfeudations 
the feudal conſtitution was of a very lax and 
impotent conſtruction; the Thains aud the 
Antruſtiones, amongſt whom the great ficts 
were diſtributed, were few in number, and 
Jealous of each other's influence and reputation; 
when they were called into the field they were 
attended, if there was a proſpect of plunder, 
by a cloud of dependents; but when this was 
not the caſe, the army was oftentimes compoſed 
of a few arrogant chieftains, without ſoldiers, 
and without unanimity. 

As a proviſion againſt this inconvenience, 
the great vaſſals were permitted to infeoff thicir 
dependents, who received their fiefs of the 
meſne Lord, upon the ſame terms as he himſelf 
did of the Lord paramount. 

In France, when the Fiefs became hereditary 
the Rcar- fiefs partook of that quality ?; but in 


Italy they ſtill contiuue to be temporary grants, 


and liable to revocation at the pleaſure of the 
chief b. 

The rear-vaſlals amongſt the Saxons were 
diſtinguiſhed by the name of Theodens or Lords. 


and are deſcribed as Thains of an inferior degree, 


In the conſtitutions of London all the frecmen 


of 


=, 


of the realm are ſummed up under the diſtinct 
denominations of Eorl and Ceorl, Thegen and 
Theoden 9, which ought to be tranſlated Earl 
and Yeoman , Baron and Lord '*, the latter 
exactly correſponding with the Norman Vavaſ- 
tour, and the Dominus of the middle age. 

The appellation of Drenches and Drengi was 
alſo applied to the rear-vaſlals, 4 Hujus manerii 
aliam terram xv hominis, quos Drenches voca— 
bant, pro xv maneriis teucbant.“ 

« Ad ipſum manerium pertinebant xxxiv 
Drenches, et totidem maneria habebant 12.“ 
lu theſe inſtances the two manors were origi— 
nally holden of the King in Capite, and were 
afterwards parcelled out, the one into fifteen 


and the other into thirty-two ſmaller manors, 


and granted by the lord to the Drengi in the 
nature of Rear-fiefs ; ſo that the Drengi ought 
to be conſidered as inferior Lords or Vavaſſours, 
and the Thaint as Tenants in Capite or Barons 13. 

Theſe Rear-fiefs are proved to be deſcendible 
by the law of Canute, in which the Herriot of 
the inferior Thain (nievempa pegna) is diſtin— 
guiſhed from that of the King's Thain or Meſne 
Lord 14. 
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The Saxon Jaws that are tranſmitted to us 
are all of a municipal nature ; they regulate the 
interior policy of the realm, they annex puniſh- 
ments to crimes, and they point out the duty 
of the ſubordinate magiſtrates; but with reſpect 
to the law of nations they are totally ſileut, the 
rights of war and peace are no where defined, 
In ſo domeſtic a code we cannot be ſurprized 
that the attendance of the vaſſal in the field at 
the call of his lord ſhould be ſeldom explicitly 
joined, | 

The laws of Edward the Confeſſor are prin- 
cipally declaratory of the ancient conſtitutions 
of the Saxons, which had been altered, or had 
fallen into diſuſe during the uſurpation of the 
Danes '5; it is among theſe ordinances that we 
mect with the following paſſages in confirma- 
tion of the military ſervice. . Debent etiam 
univerſi libert homines totius regni, juxta ſa- 
cultates ſuas, ct poſſeſſiones, et juxta catalla ſua, 
et ſecundum feodum ſuum et ſecundum ſenemenla 
ſua arma habere, et illa prompta conſervare ad 
tuitionem regni et ſervitium dominorum ſuo— 
rum, juxta preceptum domini regis explendum 
et peragendum; non debent illa invadiare, nec 
extra reguum vendere, ted heredibus ſuis in 
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extremis legare, ad ſervitium tenementorum 
ſuorum dominis ſuis explendum cum opus ad- 
fuerit 16.“ All the Freemen in the realm are 
included in the above conſtitution, the Soc men 
as well as the poſſeſſors of Boclande; the former 
we have already obſerved were obliged to hold 
themſelves in readineſs for the immediate defence 
of the kingdom *7, the latter are here com- 
manded to be armed according to the magnitude 
of their Fiefs, for the ſervice of their Lords; 
they are alſo prohibited from diſpoſing of their 
warlike accoutrements, and are directed to tranſ- 
mit them to their heirs, to enable them to 
perform the obligation of their tenures, when 
their Lords ſhould require it of their hands. 
Here we find the military ſervice of the Vaſlals 
diſtinguiſhed with the greateſt preciſion from 
the mere defenſive operations of the Liberi. 
The latter were never called upon but for the 
general defence of the realm, the former were 
liable to the ſervice of their Tenures whenever 
their Lord had a real or a fancied injury to 
revenge. 

From the words ** ſecundum feodum ſuum,“ 
it is probable that there were degrees in the 
military ſervice, that the poſſeſſors of the larger 

F fie fs 


PE * — = . — p — Cy — 
— —— — _ — * — hs 
3 2 k. # — = — 
— — — - — > — — — 


—— . GO 


—— 


— Wi 


— — — 
— 


— = — 2 — 24 EY — — 
EF x TS —_ 
— 4 — =, — 4 * T 
: 3 — 


„ 

ſiefs were obliged to be completely armed, and 
were liable to a longer attendance than the leſs 
conſiderable Vaſlals; in like manner as in the 
Norman age, the Tenant of a Knight's Fee was 
bound to remain in the field for forty days, 
whilſt the ſervice of the Tenant of half a Fee 
was rendered in half that term 18. 

The Reverſion of the Fief to the Lord upon 
the nonperformance of the military ſervice, is 
the firſt principle of the Feudal conſtitution, 
and has accordingly been inforced with the 
greateſt rigour, in every country where that 
conſtitution has been eſtabliſhed. Amongſt the 
Saxons the conſequences of deſerting his Lord 
in time of actual war were ſtill more dreadful 5 
to the Vaſial, his life was the attonement for 
his offence; if a Theoden, his Boclande eſcheat- 
ed to the Lord of whom he held it; if a Thain, 
it reverted to the King '9, 

From the cuſtom of commuting the moſt 
flagrant crimes for money, capital puniſhments i 
are rarely to be met with in the codes of the 
Germannic nations; it was poverty alone that 
rendered the murtlierer and the robber amenablc 
to thoſe venal tribunals, where profit and not F 1 
juſtice was equally the object of the proſecutor | 4 
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and the judge, and where the miſcrable offender 
was accuſed and condemned, not for committing 
the crime, but fur being incapable of making 
the peace-offering of the Weregild and the 
Fredum *2, | 

By a law of Alfred it was ordaincd, that if 
a Vaſlal conſpired againſt his Lord, he ſhould 
forfeit his poſſeſſions aud loſe his life, unleſs 
he redeemed it by the payment of the æſtimatio 
capitis of his Lord ; this however he was gene- 
rally diſabled from performing by the priot 
effect of the forfeiture *. 

It is in this rigorous conſtitution that we ſee 
the extreme ſolicitude of our Saxon anceſtors 
for the preſervation of the feudal ties ; the 
murtherer rarely met the reward of Jus crimes, 
death was the (almoſt) inevitable lot of the 
perjured vaſſal. 

When the fiefs became hereditary, the in- 
veſtiture of the heir was qualified by a certain 
render to the Lord as an acknowledgment of 
the favour conferred upon him. This render 
under the different appellations of Herriot and 
Relief, was ſometimes compoſed of arms, ſome- 
times of money, and ſometimes jointly of both, 
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The word Hereot or Herriot is a corruption 
of the Saxon Heregeat (yenegear) Bellicus 
Apparatus , which conſiſted principally of 
the delivery of certain arms and inſtruments 
of war by the heir, upon the demiſe of his an- 
ceſtor, to the lord. 

This uſage appears to have been introduced 
by the Danes in conformity to the general 
cuſtom of the Feudiſts 23; but even at its firſt 
introduction, a certain ſtipulated ſum in pro- 
portion to the degree of the vaſſals was an- 
nexed to the render of his arms. In the law 
of Canute we find the various ſpecies of arms 
and the particular ſums aſcertained with the 
greateſt preciſion, according to the different 
ranks of the holders of Boclande 24. 

We may collect from another conſtitution of 
the ſame King, that, even at this early period, 
the Thains had arrogated a right of ſciſing their 
Herriots according to their own arbitrary aſſeſſ- 
ments; this however 1s expreſsly prohibited, 
the Thain is confined ta his lawful Herriot 25, 
and is forbid to plunder the effects of his inteſtate 
yaſſal under theſe ſpecious pretences. This 
acknowledgment of the Lord's benevolence has 
been hitherto deferibed under the appellation of 

an 
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an Herriot, conſiſting of arms and money ; it 
was in the reign of Edward the Confeſſor that 
theſe incidents were changed. | 

By an ordinance which has been already re- 
ferred to, the feudal tenants are directed to pre- 
ſerve their warlikeaccoutrements, and to tranſmit 
them to their heirs, for the performance of the 
ſervice of their tenures, whenever neceſſity ſhould 
require it 26, or in other words, whenever they 
were ſummoned into the field ta revenge a paſt, 
or to defend themſelves from a preſent incurſion, 

By the ſervice of their tenures we can never 
underſtand the render of the Herriots, becauſe 
that was a certain event, the ſervice in queſtion, 
from the words“ cum opus adfuerit,” of a vague 
and indefinite nature, 

Hence it is evident that the armamentum or 
mixed ſpecies of Herriots was aboliſhed for po- 
litical reaſons under Edward the Confeflor ; the 
Herriot was reduced to the ſunple payment of 
the uſual ſtipulated ſum, which, from its re- 
lieving the vaſfal from all other teudal burthens 
of a ſimilar nature, aſſume the appcllation of 
Relevatio or Relief, inſtead of Heregeat or 
Herriotum which was now become abſurd, 
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In a ſubſequont law of the ſame priuce we 
find the following paſſage, Qui in bello ante 
Dominum ſuum ceciderit, —ſint ei relevationes 
condonatæ, & haberent hæredes ejus pecuniam 
& terram ſine aliqua diminutione 7; the Re- 
liefs here are evidently in money alone; the 
warlike accoutrements are no where mentioned, 

The revival of the Daniſh exactions aſſumes 
a confpicuous place in the liſt of Norman in- 
croachments ; the appellation of the Reliefs was 
continued, but their nature was changed; the 
delivery of the arms of his anceſtor was added 
to the pecuniary render of the heir; and the 
extent of both was aſcertained by the will of 
the Lord **, till they were reduced within their 
original limits by the popular conſtitution of 
Henry the Firſt 29. 

By the law of Edward the Confeſſor, all 
Archbiſhops, Biſhops, Earls, and Barons, poſ- 
ſefling the various franchiſes of Sac, Soc, 'Thol, 
Theam, and Infangthefe, had a judicial power 
conferred upon them over their military vaſſals, 
and all others who owed ſervice within their 
reſpective manors ; to be exerciſed however ac- 
cording to the cuſtoms. of the realm, and with 
a proper reſpe& to the prerogatives of the ſo- 
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Sac; Sacha appears to have been the right of 
receiving the fines and amerciaments ariſing from 
litigations and payable to the Thain by the 
Defendant if he was found guilty, and by the 
Plaintiff, ob falſam clamorem, if he was deſi- 
cient in the proof of his accuſation 3', _ 

Soc, or Soca fignificd a franchiſe, a liberty, 
or a manor with an exclufive juriſdiftion ; and 
ſometimes the juriſdiction itſelf 32, 

Thol was the right of buying and ſelling, or 
holding a market within the ſeignory, and of 
receiving 7% from thoſe perſons who had any 
commodities to diſpoſe of 35, 

Theam or Team was the power which the 
Lord poſſeſſed in his court of amercing thoſe 
who, when called to warranty, were unable or 
unwilling to make it good 34, 

Infangthefe was the Lord's right of judging 
his vaſfals, when accuſed of theft and appre- 
hended within the limits of his ſeignory 35. 

The Vaſſals of the Feudal Lords who poſſeſſod 
theſe ſeveral rights, (and they alone) could 
apply for juſtice, and be impleaded or accuſed 
in the domeſtic court of the manor ; the Socmen 
or Liber: had recourſe to the Hundred Courts 
and rhe Scyremote 36, 
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Saxon puniſhments were generally confined 
to pecuniary mulcts 37, part of which were 
appropriated to the injured party, and part to 
the Count or 'Thain, as a compenſation for the 
violated peace 38. 

The latter, under the appellation of the Fre- 
dum, 1s thus deſcribed in the barbarian codes, 
« Si vero plus ad manum ſuam redimendam 


dederit, fredum Grafioni ſolvatur, tanquam fi 


de ipſa cauſa convictus fuiſſet 39,” 
As the ſeignoral juriſdiction was ſo profitable, 
as well as honourable in its nature, we cannot 


be ſurprized that the lords were, in this inſtance, 


extremely tenacious of their rights, or that a 
remnant of their power ſhould have been pre- 
ſerved even to this day. 

When we ſurvey the Saxon conſtitution, that 
rude and irregular maſs of Gothic architecture, 


we are ſometimes preſented with a proportion 


ſo exquiſite, a beauty ſo enchanting, that we 
no longer deſpiſe it as the obſolete eſtabliſhment 
of a barbarian tribe, but revere it as the founda- 
tion of the Liberty of Britain, 


A DIS- 


A 


DISSERTATION 


ON TB 
JUDICIAL- CUSTOMS 


OF THE 


SAXON AND NORMAN AGE. 


r 


SECTION'LE 


N the ninth century, and under the ſtupen- 

dous empire of Charlemagne, the Roman 
of the Auguſtan age would have ſurveyed with 
aſtoniſhment the uncouth arms, the irregular 
militia, the deſolated cities, and the embattled 
caſtles of the petty proprietor of a feudal prin- 
cipality; he would have juſtly derided the 
abſurditics of the judicial combat; and have 
haughtily contemned the obſequious homage 
of the Knight to the diſdainful Lady of his 
affections. 
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The Warrior deſpiſed elegance and was un- 
acquainted with luxury, but he was the ſlave of 
pompous ceremony. The Lover evinced the 
ardour of his paſſion by a modeſt reſerve and 
timid aſſiduities. The deſtroyers of the repo- 
ſitories of learning were generous and humane. 
The defacers of the monuments of art were 
affable and courteous. 

This wonderful change in the opinions and 
manners of mankind was effected in ſome in- 
ſtances by the natural prevalence of the Northern 
manners, and in others by their gradual though 
rapid coaleſcence with thoſe of the Romans, 
When the ancient poſſeſſors of Gaul and Italy 
were re-animated with the military ſpirit, the 
code of Theodoſius was willingly exchanged for 
vague capitularies , and the uniform decrees of 
Juſtice for the fortuitous deciſion of the ſword. 
When the native ſeverity of the conquerors was 
relaxed by a voluptuous climate, the ſplendid 
ornaments of the amphitheatre were eaſily tranſ- 
ferred to the decoration of the liſts ?, the love 
of war and of warlike magnificence became the 
characteriſticks of one mighty nation. 

Reſearches into cuſtoms and inſtitutions of ſo 
novel and peculiar a nature are always inſtructive 
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and often entertaining. But in an age of literary 
refinement we ſhrink with horror and diſguſt 
from legendary eloquence and monkiſh compi- 
lations; accuſtomed to the purity of Cicero, 
we ſtigmatize the language of our anceſtors as 
bald and diſſonant; initiated in the Roman 
juriſprudence, we involve their laws in a ſingle 
term of indiſcriminate reproach. | 

The Gothic taſte of the author has neverthe- 
leſs induced him to attempt an inveſtigation of 
a few of the leading cuſtoms of the feudal ra, 
as they ſubſiſted under the Saxon and Norman 
monatrchies. It is with diffidence that he aſ- 
ſumes ſo arduous a taſk ; in the proſecution of it 
(as he poſſeſſes the requiſites of leiſure and op- 
portunity) he intends to deduce the current 
from the ſpring, without confiding in the inac- 
curacy of tranſlators, or the ſtill groſſer fallacies 
of ſecond-hand quotations, 

Though the general fimilitude between the 
various Germaa tribes that ſettled in the Roman 
provinces was great and ſtriking, yet they were 
poſſeſſed of particular uſages of a diſtin& and 
independent nature. Theſe uſages they eſta- 
bliſhed in their reſpective diſtricts, and from 
them originated the Municipal Conſtitutions 
G 2 of 
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of the kingdoms and provinces of Europe 3. 
Throughout the extenſive dominion of France 
the Salian and Ripuarian Frank, the Burgun- 
dian, the Viſi-goth and the Roman were judged 
by their own peculiar ordinances 4. In England 
the law was not indeed of ſo tranſitory a nature, 
it was confined to the country of its adherents ; 
in the dominion of the Angles the Mercian 
cuſtoms prevailed, in that of the Danes the 
Daniſh, and throughout the remainder of the 
kingdom the Weſt-ſaxon 5. 

To intimidate others from the commiſſion of 
crimes by the infliction of penalties upon thoſe 
who have oftended is the juſt and philoſophical 
idea of puniſhment. But to argue from their 
paſſions has eyer been the fate of barbarous and 
illiterate nations. The law of retaliation was 
eagerly adopted in the deſpotic regions of the 
Eaſt “; its manifold abſurdities were veiled 
beneath the plauſible appearance of rigid and 
diſcriminative juſtice ; whilſt the ſpirit of re- 
venge which it breathed was highly grateful to 
a a ſuſceptible and implacable people. 

Nor was the German notion of puniſhment 
much more correct. Crimes of the blackeſt dye 
weye ranked with thoſe of a leſs malignant na: 

ture, 
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ture, and conſidered in the light of civil injuries. 
When a man was murthered, the value of his 


life was exactly aſcertained, his father or his 
children received it, and the law was ſatisfied, 


If a virgin was deflowered, ſhe was recompenſed, 
and the raviſher puniſhed by a pecuniary mult. 
The robber reſtored the value of the property 
in queſtion. Something may perhaps be ſaid 
in favour of the latter regulation, but nothing 
ſurely can be more ridiculous, than to appreciate 
the human life and fix an equivalent for virgin 
chaſtity. 

This cuſtom was of a very ancient date, it 
had been adopted by the Germans in a ſtate of 
paganiſm and barbarity 7 ; it was continued by 
them when they became the converts of Chriſ- 
tianity, and of a ſocial life; by a perverſion of 
the divine attribute of mercy, they totally ex- 
cluded juſtice ; we are told by the law of the 
Boii, That men are prohibited by the fear of 
“ God from puniſhing offences with death 8.“ 
In this ſentiment the various tribes concurred ; 
their ancient conſtitutions conſiſt of little more 
than a long enumeration of crimes, with their 
ſeveral compenſations preciſely defined, according 
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to the rank of the perſon injured, and the com- 

parative guilt of the offender 9. 
hut before we take a nearer view of this (| al 
of puniſhment, it will be neceſſary to form ſome 
idea of the tribunal before which the criminal 
appeared, of the judges who preſided in it, and 
of the mode of proof that they admitted. 

No one by the Saxon law had any authority 
over a king's Thain v or Tenant in Capite but 
the king himſelf ** ; the Thains had alſo an 
extenſive and peculiar juriſdiction over their rear 
vaſſals the inferior Thains 2. The Freemen '3 
were judged in the ſeveral courts of the Capi- 
talis Friborgus, the Centenarius, the Gerefa of 
the Thrihing, and the Eorl or Ealdorman “. 
"Theſe ſeveral officers were independent of the 
feudal conſtitution, thoſe whom they judged 
were equally free with themſelves ; the cauſes 
of ſmall importance were heard by the Fribor- 
gus, and ſo on in a regular progreſſive courſe, 
but the firſt deciſion was final; there was no 
appeal in the laſt reſort from the inferior courts 
to that of the Ealdorman 15. By the celebrated 
regulation attributed to the excellent Alfred , 
all the Freemen of the realm were aflociated in 
ſmall bodies, each conſiſting of ten perſons ; 
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who were mutually bound by the tie of an oath 
to inſpect into the conduct, and to anſwer for 
the crimes of the reſpective members of their 
community; the poſſeſſor of Allodial lands was 
produced or accounted for by the reſt of the 
Friborg in the hundred court *7 ; the inferior 
Thain appeared with his fellows in the hall of 
his Lord *'®; whilſt the king's Thains were 
under a general obligation to ſupport the inno- 
cent of their body and to ſecure the guilty '9, 

Servants, who though not abſolutely bond- 
men, were yet deficient in the qualifications 
annexed to good and legal men, were conſidered 
as under the proper controul and guardianſhip 
of their maſters, whoſe duty it was to produce 
them, when required, in the court of the Thain 
or the Centenarius . 

When the delinquent abſconded a ſtrict ſearch 
was made for the ſpace of thirty days, and if it 
proved ineffectual, the chief of the Friborg and 
two other Freemen, accompanicd by nine Com- 
purgators, appeared in court, and exculpated 
himſelf and his Friborg from any participation 
in the crime on the flight of the offender : if 
there was a deficiency of Compurgators, the 
cuſtomary mult, which frequently amounted 
to 
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to the æſtimatio capitis, was levied upon tlie 
neighbourhood, with the greateſt ſtrictneſs, and 
in its fulleſt extent **, "The deciſion by nega- 
tive proofs was allowed by the. barbarian laws; 
it is ſaid to be derived from the Moſaical diſpen- 
ſation ** ; be that as it may, it was undoubt- 
edly a moſt prepoſterous mode of aſcertaining 
the right, or rather a certain method of con- 
founding it. By the law of the Saxons, if a 
king's Thain was accuſed of a crime, he ap- 
peared with twelve of his peers, and ſolemnly 
aflerted his innocence, whilſt his companions 
expreſſed a thorough conviction of the truth of 
the declaration: the perſon accuſed was abſolved 
by their friendly intervention, and the poſitive 
teſtimony of his accuſers was diſregarded as 
frivolous, or reprobated as calumnious 23, 

The inferior Thain was intitled to the ſame 
privilege, except that a king's Thain was added 
tothe uſual number of his peers to increaſe their 
weight, and to give a ſanction to their declara- 
tion 24, We do not find, that the ſtrict right 
of purgatiou was extended to the Allodiarii; it 
ſcems to have been confined to the Feudal Te- 
nants. The Compurgators, it is evident, com- 
poſed a kind of negative jury ; they formed their 
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judgment not from evidence adduced in ſupport 
of the proſecution, or from particular circum- 
ſtances ariling in favour of the accuſed, but 
from the general tenour of his conduct; they 
concluded that a man who had never been con- 
victed of committing an atrocious crime was 
incapable of committing one, aud of adding the 
aggravation of perjury ; a mode of reaſoning too 
fallacious to be ſcriouſly confuted; but thus it 
was that they argued when they acted with in- 
tegrity; how often muſt they have been biaſſed 
by prejudice, and directed by a culpable par- 
tiality towards their diſtrefled (though guilty) 
brethren |! 

When the fact was notorious, if a murther 
(for example) had been perpetrated by a Thain 
in the midſt of his fellows, he was liable to the 
payment of the Weregild without farther pro- 
ceſs. When the character of the accuſed was 
too infamous to procure Compurgators, he was 
obliged to ſubmit to the infallible deciſion of 
the Ordeal. As the right of purgation by oat! 
extended not to the Allodiarii, it is probable 
that every accuſation was decided in their courts 
by the ſame cruel experiment : but this was a 


grievance of too intolerable a nature, and a re- 
H medy 
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medy was provided by the lenient hand of the 
indulgent Alfred; in every hundred court a 
Jury of twelve men was ſworn and inveſted with 
full authority to acquit and -condemn ?*5 : it 
was before this tribunal that common matters 
were determined and ordinary offences diſcuſſed; 
whilſt thoſe of greater importance and of a 
deeper dye were piouſly referred to the rere 
lar interpoſition of Providence 26. 

This appears to be the true diſtinction between 
the Compurgators and the Jury, the firſt wert 
admitted as negative, but cohcluſive evidence 
in the feudal courts, the laſt decided as judges 
in the allodial aflemblies. They have frequently 
been confounded with each other and with the 
Pares of the French law ; but the Pares were 


in fact the Jury of the court of the Antruſtio ; 


whereas the Saxon Thain preſided by himſelf, 
and had no aſſeſſors. An independent Jury of 
twelve Freemen, who determined definitively 
in the allodial diſtrict, was unheard of upon the 
continent ?7, The Jury in France was a crea- 
ture of the Feudal conſtitution, and expired 
with its parent ; the Jury in England was totally 
unconnected with the fiefs, it was the offspring 


of 8 


1 


of juſtice and of mercy, and will continue to 
flouriſh whilſt they continue to be venerated 28. 

The forms of purgation by fire and water 
have been amply illuſtrated, and are generally 
known : there are a few obſervations however 
which naturally ariſe from the ſubject, and 
elucidate in ſome meaſure the miraculous ma- 
nifeſtations of innocence atteſted by the Saxon 
hiſtorians; whilſt they confine the Ordeal within 
the narrow limits which, it is probable, it 
never exceeded. 

The trial by Ordeal was variouſly conducted 
according to the rank and condition of the cri- 
minal: if he was a Thain or Freeman, he 
demonſtrated his innocence by handling red-hot 
iron with impunity ; by marking the intervals 
of the nine glowing plow-ſhares hoodwinked 
and unthod ; or finally upon extraordinary oe- 
caſions by ſwallowing the conſecrated bread 
received from the hands of the Prieſt with the 
bittereſt and the moſt ſolemn imprecations ?9, 
If he was a villain, he was directed to plunge 
his arm into a cauldron of Boiling water, or was 
bound hand and foot and thrown into the neareſt 
pool ; and if he floated on the ſurface or was 
{calded, he was condemned 39, 
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The cereniony in every inſtance was rendered 
more intereſting and ſolemn, by the celebration 
of Maſs, and the devout recital of the form of 
prayer compoſed for the occaſion 3?, 

But when a Freeman was accuſed of a miſ- 
demeanor, he appealed, in many inſtances, to 
the voice of his peers 32, The Thain had the 
privilege of clearing himſelf by the oath of his 

Compurgators ; and, if his character was not 
totally corrupt, it was here that the accuſation 
ceaſed 33, Even after the denunciation of the 
Ordeal, it was ſtill in his power to redeem 
himſelf from tle ignominious torture, by the 
payment of the compoſition annexed to the 
offence ; which we may reaſonably preſume 
was the mode that was generally adopted by 
the noble and the opulent, in preference to a 
ſhameful and hazardous contingency. 

But ſhould we ſuppoſe that Queen Emma, 
however ſtrong the ſuſpicion, was guiltleſs in 
reality of the ſcandalous imputation of inconti- 
nency; was it impoſſible for this innocence to 
be manifeſted by the favour of the executioner, 
or the colluſion of the attendant Prieſts ; by 
the tranſparency of the bandage with which her 
eyes appeared to be obſeured, or the coldnets 


of 
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of the iron over which ſhe trod 34? Should 
we ſuppoſe that Godwin was ſtained in effect 
with the blood of Alfred, might not the agita- 
tion of a guilty and ſuperſtitious mind have 
occaſioned a bodily obſtruction, might not the 
horrors of detection have prevented a renovation 
of the facultics, and might not death have been 
the inevitable and almoſt inſtantaneous conſe- 
quence 35 ? 

The Villein indeed was more obnoxious to 
the aſſaults of boiling water 36; but the hands 
of an hind inured to labour were able to endure 
a conſiderable degree of heat 37, the ſcald was 
generally ſuperficial ; whilſt the effect of chance 
was eaſily converted into the deciſion of Provi- 
dence, by the ſlighteſt negligence in the pre- 
paration of the water. 

The teſt of immerſion was uſually confined 
to females of an inferior rank, nor was it im- 
poſſible for the miracle which convicted the 
patient to have been ſometimes produced by 
an emaciated body, or a peculiar fullneſs of 
garments, 

From what has been ſaid, we may fairly 
conclude that the Ordeal was by no means the 
general mode of trial preſcribed by the Saxon 
I conſti- 
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conſtitution, that it was abſurd in its principle, 
fallacious in its effects, and cruel in its proceſs ; 
for the experiment was repeated according to 


the magnitude of the offenco, nor was it, in 


fore inſtances, till after the third eſſay that 

the accuſed way convicted or exculpated 35, 
When the culprit was pronounced guilty, 

the judges proceeded to aſcertain the amount 


of the Weregild ; this was determined by the 


rank of the perſon injured, and was paid by 
the priſoner or his friborg to the complainant 
or his kindred 39 ; a certain ſum was alſo claimed 
by the judge of the accuſer, if his allegation 
was refuted ; of the accuſed, if he was con- 
victed; this in the French law was called the 
Fredum, and by the Saxons Bota : it was con- 
ſidered by the Lord as a compenſation for the 
violated peace, and in ſome inſtances for the 
loſs of his vaſlal 4. 

The Compoſitions and the Freda 4* upon 
the Continent were limited with preciſion in 
ſeveral diſtin ordinances, which however by 
the inveteracy of cuſtom were frequently in- 
fringed *: in England the Weregild and the 


_ Manbote were as particularly determined, and 


more regularly exacted ; the Weregild was in- 
| creaſed 
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creaſed in proportion to the rank and wealth of 
the deceaſed 43, the Manbote according to the 
dignity of the Lord 44. 

It was of theſe judicial perquiſites that the 
tevenues of the king and of his great vaſſals 
were principally compoſed, and hence it fol- 
lowed that the right of criminal juriſdiQtion 
was eſteemed by the Lord to be a very valuable 
Franchiſe, and was generally granted as a re- 
ward, with other immunities of a more certain 
but leſs lucrative nature 45. | 

The Weregild was originally conſidered as 
the redemption of the life of the criminal from 
the juſt indignation of the law; but from its 
being invariably paid it was ſoon reduced to a 
ſimple and regular amercement. In two in- 
ſtances alone do we meet with capital puniſh- 
ments unavoidable and incommutable ; when 
the Vaſſal conſpired againſt his Lord 46; or 
when he deferted him in the day of battle 47; 
fo ſtrong was the martial tie between the chief 
and his Comes, which had beon knit by the 
Germans in their foreſts, and was cloſely aud 
attificially entwined by the experienced hands 
of their more enlightened poſterity 48. 


Tt 


„ 


It was directed by an excellent Saxon law, 
that all ſales of living or dead commodities 
ſhould be concluded in the preſence of four 
witneſſes 49: the prevention of thefts and the 
apprehenſion of robbers were the primary bene- 
fits that reſulted from this prudent regulation ; 
but theſe were not the only good effects of which 
it was productive; by the neceflary preſence of 
four reputable perſons at the making of every 
bargain, all diſputes upon the nature and effect 
of ſimple contracts were in a great meaſure ob- 
viated, if not entirely removed. 

When the litigated queſtion was of an im- 
portant and extenſive nature, it was heard and 
determined in the Folcmote or County-court 
before the Eorl and the Biſhop, and the collec- 
tive body of the Freemen. The latter, in the 
earlier period of the Saxon juriſprudence, appear 
to have poſſeſſed and exerciſed an equal and 
undivided authority, ſomething ſimilar to that 
of the peers in the modern court of the Lord 
High Steward. They appear to have been in 
poſſeſſion of a judicial capacity, which was 
afterwards confined, or rather delegated to 
twelve of their number, by the conſtitution of 


Edward the Confeſſor, enacted by the advice 
[- of 


19 


of his Nobles, and framed after the Model of 
the criminal tribunal of Ethelred s. 

Cauſes of ſmall importance were generally 
determined in the Courts of the Thain aud the 
Centenarius; in the former they were aſcer- 
tained by the wager of law, in the latter by 
the deciſion of fire and water. But when the 
ſpirit of equity exerted its ſuperiority, when 
the cauſe or the parties were worthy of the in- 
terpoſition of a Jury, that ſelect aud impartial 
body were directed in all their determinations 
by the laws and cuſtoms of the realm; nor 
were they permitted to depart from the expreſs 
rule under the ſpecious but dangerous pretence 
of a liberal and equitable conſtruction 5'. An 
idea which can never be ſufficiently reprobated, 
as ſubverſive of the government of law, the 
pride and the happineſs of a free and ſenſible na- 
tion, The baneful ingredients may be mingled 
in the honied cup by the hand of ſcience, and 
recommended by the*perſuafive ſoothing of elo- 
quence ; but the effects of the venom will be 
equally certain and equally deleterious. 

Such was the Saxon mode of diſtributing 
juſtice, and ſuch the puniſhments that were 
inflited ; but the firſt (at leaſt in many in- 
I ſtances) 
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ſtances) was unhappily altered, whilſt the laſt 
were deſervedly ſubverted by the martial ſuper- 
ſtition of the Norman conquerors, 


SECTION II. 


JN peruſing the hiſtory of the trial by combat 

we are preſented with a train of heroes who 
were arrayed in arms of a new conſtruction, 
who fought in a new manner, and acted upon 
new principles. A flight review of the origin 
of theſe variations may perhaps be admitted by 
way of illuſtration, though it may not be abſo- 
lutely required by. the nature of the ſubject. 

A Roman army was compoſed of mercenaries 


of every nation without diſtintion—The path 


of honour was open to all alike, —The hardy 
veteran relied with a juſt, confidence upon the 
celebrity of his own atchievements. From 


the period that the taſk of collecting the re- 


venues of the ſtate was conſigned to the Equeſ- 
trian Order, the Roman Cavalry ceaſed to be 
regarded; it was iu the ranks of the legions that 

| the 


E 
the young and the ambitious were inuted to 
the perils and initiated in the ſcience of war. 

The defenſive arms of the Roman legionaries 
were an helmet, a breaſt-plate, and a ſhield of 
large circumference ; their weapons were the 
{word and the pilum ; their evolutions were 
various, and their order, though freeer and 
more flexible than the denſe array of the Pha- 
lanx, was regular and well contrived, 

The infantry of the Germans conſiſted prin- 
cipally of a naked and undiſciplined rabble, who 
aflailed the enemy with darts 52. The Nobility 
fought on horſeback—when his ſtrength was 
confirmed, the noble youth was introduced into 
the aſſembly, and inveſted with the ſhield and 
the lance; theſe he received from the hands of 
one of the chiefs, or of his father; and the 
ceremony was conſidered as the conſecration of 
the warrior to the profeſſion gf arms and to the 
ſervice of his country 83. 

The lance was a very different weapon from 
the Roman Pilum ; the pilum was ſhort, with 
a long and maſſy head; the_lance exceeded it 
in length, but was lighter, and conſtruted 
with a thin and narrow but extremely ſharp 
point 54, The pilum was always cmitted from 
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the hand; the lance was generally retained and 
uſed in thruſting ; for as the knight was ſeldom 
provided with any other weapon, his raſhneſs 
in parting with it would have expoſed him a 
certain victim to the ſword of his antagoniſt, 
Helmets and coats of mail were rarely worn, 
the German truſted to his ſhield for his defence 55; 
it was diverſified with-gawdy colours, and was 
his only ornament ; to ſhake it in the face of 
the enemy was his pride, to loſe it and furvive 
the moſt indelible diſgrace 5® ; coolneſs and 
circumſpective yalour were inculcated by the 
German cuſtom, and it is worthy of obſerva- 
tion, that an inſtitution exactly ſimilar in ſpirit 

and effect was eftabliſhed by the Spartan Legiſ- 
lator 57, Amongſt a people who are enthuſiaſts 
in war, the eſtects of fear are leſs to be dreaded 
than the impetuous exertions of temerity 88. 
They found however by experience that their 
detenſiye armour was cxtremely defective; they 
ſupplied themſelves with caſques and breaſt- 
plates from the ſpoils of the vanquiſhed ; but 
the caſques were open, as his ſhield was a ſuffi. 
cient defence for the face of the legionary ; the 
ſhields of the Germans on the contrary, who 


ſought on horſeback, were neceffarily ſmall, 
| and 
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and of conſequence a great part of the body was | | 
expoſed—they had recourſe to compleat ſuits of | 
ſteel, and to cloſe helmets. 

Here they were involved in another difficulty, 
when the Vizor of the Helmet was down, all 1 
perſonal diſtinction was at an end; but this con- | 
fuſion was prevented by a very obvious method; | 
inſtead of the dawbings with which they had | 
been before embelliſhed without a meaning and [ 
without a form, the ſhields of the nob/ity were | 
ſtained with diſcriminative ſymbols, which 
were aſſumed and appropriated by the reſpective 
bearers. | 

In a barbarous age, when the imitative arts 
were almoſt without a votary, theſe inſignia þ} 
were rude and plain; hence it comes to paſs j 
that a coat of arms is eſteemed by the heralds | 
to approach the neareſt to perfection when it is l 
ſimple, and to recede the fartheſt from it when 
it is complicated and elaborate. A croſs, a feſs, 
and a bend are the moſt honourable, becauſe 

they are the moſt ancient. 

When the German Knight advanced to the 
combat he was followed by a valiant and active 
youth, who traced his ſteps and aſſiſted him 


upon an emergency 59, When a taſte for pomp 
was 
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was introduced with the obſervance of warlike 


punctilio, it became the duty of the faithful 


attendant to give and to receive defiances in the 
name of his lord, and to bear his eſcutcheon 
in the field aud the council till the trumpets 
founded, or the Orators proceeded to the arbi- 
tration of the ſword. 

The German horſes were not ſufficiently 
managed to preſerve a regular order, much leſs 
were they practiſed in the complex evolutions 
of the Romans ; theſe their impetuous riders 
diſdained; couching their lances they ruſhed 
upon the foe in a violent but diſorderly career; 
it was not the reciprocal charge of two con- 
tending armies, but the ſeparate conflict of the 
individuals that compoſed them ; the mutual 
ſupport that conſtitutes the ſtrength of a firm 
and united battalion was incompatible with their 
deſultory array—the warrior depended nn 
his own valour. 

The Lance continued to be the favourite 
weapon of the Knight to the extinction of the 
ſpirit of chivalry; he continued to fingle out 
his toe, and the conflict of the champions was 
terrible. 


« But 


1 


« 'But ſhe againſt him on the ſhield did ſmite 
With ſo fierce fury and great puiſſance, 
That thro' his three- ſquare ' ſcutcheon * 
quite, 

And thro' his mailed hanberk, by miſchance 
The wicked ſteel thro' his left fide did glance, 
«© Him fo transfixed ſhe before her bore 

“ Behind his croup, the length of all her lance, 
„Till fadly groaning on the ſandy ſhore 
„He tumbled on an heap, and wallowed in 


1 


his gore 61. 


* 


c 


Lucan forebore (however great the tempta- 
tion) to imitate his predeceſſors in the ſingle 
combats which they ſo frequently and ſo em- 
phatically deſcribe; the Roman diſcipline did 


not admit of them; Cæſar and Pompey, Antony 
and Brutus contending in ſingle oppoſition would 


have excited the ridicule of the wits, and have 


ſharpened the fangs of the critics. Taflo, on 


the other hand, has been as liberal of his duels 


as even Homer himſelf; and it muſt be con- 
feſſed that in the latter inſtance as well as in 
the former the cofume has been minutely at- 

tended to, and accurately preſerved. 
Conſecrated to chivalry by the delivery of 
ark — and target, and afterwards by the 
invel- 
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inveſtiture of the ſword and ſpurs, attended hy 
his ſquire, accoutred in the proper habiliments, 
and armed with the peculiar weapons of his 
order, the Knight 5 appeared with the ſame 
independent ſpirit, and acted with the ſame gal- 
lant reliance upon his own courage in a battle, 
a tournament, or a duel, | 

To a duel he was frequently ſummoned by 
the voice of the judge as well as by the impulſe 
of his injured honour ; let us ſee the origin of 
this extraordinary regulation, 

We have been long accuſtomed to conſider 
the deciſions of juſtice as abſtract poſitions de- 
rived from the reaſon of the caſe, the letter of 
the law, or the evidence of facts; but the notions 
of the Feudiſts were of a very different nature 
they were ardent in the purſuit of military fame, 
and attached to the excrciſc of arms; but they 
deſpiſed learning, and dreaded the event that 
called forth the exertion of their mental facul- 
ties. The Lord, when he retired to his caſtle 
from the fatigues or the amuſements of war, 
was neither qualified nor inclined to enter into 
the diſcuſſion of intricate and contradictory cuſ- 
toms ; he threw away the balance but retained 


the ſword ; he decreed that the parties ſhould 
determine 
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determine the diſpute in ſingle combat; he con- 
cluded, and the concluſion was natural to the 
bigotted ſlave of ſuperſtition, that Heaven would 
benignly interpoſe, and invigorate te arm of 
innocent debility, 

By this ingenious contrivance the Chieſtain 
was relieved from the pain of thinking, and 
gratified with the din of arms; whilſt he pre- 
ſerved his authority unſhaken, and received his 
compenſations undiminiſhed. 

It has been ſaid, “ that the trial by combat 
was the natural conſequence of the law that 
eſtabliſhed negative proofs ® ; that in the reign 
of Otho the Second the Italian lords were ſhocked 
at the perjuries occaſioned by the latter; that 
they reaſoned deeply upon the ſubject, and fixed 
upon the deciſion of the ſword as the beſt and 
moſt rational remedy 0%,” But might not the 
Lombards have imbibed the notiorr from the 
practice in France, where it was confeſſedly 
eſtabliſhed in the reign of Lewis the Pious 0 ? 
We are told, * that the Salic law did not admit 
the negative proof, and therefore did not allow 
the trial by combat, in conſequence of which it 
fell into diſuſe ;“ but the Salic law was the 
moſt regarded in France, and perhaps the moſt 

K extended 


1 74 ] 


extended iu its operation; how happened it then 
to be ſubverted by the cure of a defect in the 
Ripuarian and Burgundian codes? it was the 
warlike ſpirit that. prevailed, nor was equity 
more ſtable than injuſtice os. | 

The kingdom of the Franks was of a very 
different conſtruction from that of the Saxons ; 
the Franks preſerved to, the Romans a ſhare of 
their ancient property; the Saxons exterminated 
the Britons, and drove them to their rocks and 
faſtneſſes; in France the Frank was the Soldier, 
and the Roman the Huſbandman ; in England 
the Victors tilled the earth they had ſubdued : 
the martial fire was kept alive among the Franks 
but it languiſhed among the Saxons : the court 
of Charlemagne was adorned with chivalry ; 
the reſidence of Alfred was dignified by learn- 
ing: what was the conſequence? Though 
the negative proof was eſtabliſhed in its fulleſt 
extent, the trial by battle was diſdained, nor 
was it known to the Saxons in Britain till the 
day of their ſubjection to Norman tyranny. 

So early as the beginning of the ſixth century 
the adjudication by battle was eſtabliſhed in 
Burgundy by Gundebald, the firſt of its dukes 

that bowed to the Francic yoke; and from 
| thence 
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thence it advanced into the various independent 
principalities of the Feudal world. It was in 
vain that the Eccleſiaſtics remonſtrated againſt 
the continuance of this pernicious and iniquitous 
cuſtom ; the pious emperor Lewis was deaf to 
the ſpirited repreſentations of the ſenſible prelate 
Agobard 0. 

It was in the reign of Charlemagne and of 
his immediate ſucceflors that the combat was 
firmly rooted in France, in Italy and in Ger- 
many 70; it was applicable at firſt to criminal 
accuſations, but it ſoon expanded, and com- 
prized not only the more ſerious, but the leſs 
important objects of civil litigation 7' ; iflue 
was joined by the lance or the baton upon an 
imparlance, or upon the deciſion of an inter- 
locutory queſtion 72; the judge deſcended from 
the bench, and vindicated his ſlighted authority 
upon the body of his contumacious vaffal 75 ; 
jarring teſtimonies were reconciled in the ſame 
ſummary manner; nor was it till after theſe 
preliminary ſkirmiſhes that the principal cham- 
pions were brought into the liſts to proſecute 
their preſumptuous appeal to the God of Battles, 

When William the Norman had fixed him- 
ſelf upon the Englith throne, he introduced by 
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degrees the military conſtitutions of his native 
country; he confirmed and extended the feudal 
eſtabliſhment 74; he inſtituted the trial by 
combat 75, But it was with a flow and under- 
mining hand that he ſubverted the bulwarks of 
Saxon liberty; he cajoled his ſubjects at the 
moment that he opprefled them 7%. When a 
man was accuſed of a crime he was indulged 
with the indiſcriminate election of the Purgatory 
Oath, the Ordeal, and the Duel. If he fixed 
upon the latter he waged it in perſon or by his 
champion, as he was inſtigated by the ebulli- 
tions of valour, or reſtrained by the caution of 
puſillanimity 77, 

Compoſitions were diſcountenanced in the 
reign of the Conqueror, though they were not 
expreſsly prohibited. Wanton and unprovoked 
aſſaults were puniſhed with the utmolt ſeverity, 
whilſt death was the retribytion of the mur— 
therer 78. The earls Waltheof and Radulph 
who had conſpired againſt the king, were the 
primary examples of that unrelenting ſeverity 
which has ever been aſſumed by our monarchs 
in caſes of. inert and unſucceſsful rebellion ; 
they ſuttered decollation to the aſtoniſhment 


and intimidation of their humbled brethren 79. 
The 


[ 
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The trial by Ordeal was alſo in a very lan- 
guiſhing ſtate, though it ſeems to have been 
practiſed at the expreſs command of William 
Rufus for the purpoſes of the baſeſt extortion. 
Fifty of the moſt opulent of his Engliſh ſubjects 
who had been accuſed by the king of deſtroying 
his game (a grievous and almoſt inexpiable 
offence in the eyes of a tyrant and a ſportſman) 
were condemned to the Purgation of fire; and, 
if we may believe the legend, they were ren- 
dered to their exulting friends uninjured and 
immaculate. But notwithſtanding this miracu- 
lous event, the mode of adjudication continued 
to decline; and dwindled in the ſpace of a cen- 
tury into utter and merited oblivion 8. 

Compenſatious and the trial by jury were 
revived by Henry the Firſt in his confirmation 
of the laws of Edward the Confeſſor 81; but 
the prevailing notions of the country were in 
dire& oppolition to theſe (as they were once 
eſteemed) invaluable privileges; nor was the 
king's popularity abridged when he explicitly 
ordained that the traitor 82, the murtherer 83, 
and the robber 84, ſhould be hang:d ; or when 
he impliedly encouraged the military deciſion 
of civil and criminal diſputes 85. 
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The eleventh and the twelfth centuries may 
be juſtly eſteemed the ra of intellectual dark- 
neſs, and of its concomitants ferocity and ſu— 
perſtition. The Roman learning had been long 
extinguiſhed, the Grecian was confined within 
the walls of Conſtantinople, or the limits of 
its petty domain. Charles and Alfred were 10 
more. A race of tyrants aroſe ; the chace was 
their only amuſement, and war their ſupreme 
felicity ; they enacted the moſt rigorous laws 
for the preſervation of the beaſts of the foreſt, 
and laviſhed the lives of their ſubjects in the 
vaineſt and moſt chimerical purſuits. How 
horrible are the diſtreſſes of that country (ex- 
claims acontemporary hiſtorian) whole ſovereign 
is the tender preſerver of noxious animals, aud 
the ſanguinary deſtroyer of his people 80 

As Gontran, king of France, was hunting 
on the banks of the Woſga, he perccived that 
a buſtalo had been unlawfully deſtroyed ; he 
was irritated at the prophanation of the royal 
and favourite game, and commanded the prin- 
cipal keeper of the foreſt to produce the offender 
or to auſwer for his crime. Reduced to this 
alarming dilemma, the keeper accuſed the 


chamberlain, and iſſue of battle was awarded. 
The 


1 


The champion of the chiamberlain and the keeper 
were equally matched, they contended for the 
victory till they both expired—Mercy in this 
emergence would have inclined the ſcale of 
juſtice in favour of the criminal ; but this was 
not the genius of the foreſt laws, or of the 
princes that enforced them: the chamberlain 
was ſtoned to death, and three human beings 
were ſacrificed to the manes of a buffalo 7, 

The inſtances of injuſtice and abſurdity in 
conſequence of the judicial combat are not ſo 
frequent or ſo ſtriking in the annals of England, 
as in thoſe of France, Though the combat 
was extended in the former country to accuſa- 
tions of treaſon and appeals of felony, it was 
ſoftened by the concurrent efficacy of the trial 
by Jury, which began to revive in the reigns 
of the firſt Edwards, and to flouriſh with more 
than priſtine vigour 88. 

By the common law, it treaſon had been 


committed beyond the ſeas, the charge was, 


proſecuted in the court of the lord high con- 
(table; if within the realm, in parliament, or 
in the courts of criminal juriſdiction : the latter 
had alſo cognizance of appeals of felony, at the 
iuſtigation of the injured party, and of his wife 
or 


„ 


or heir—the trial in all theſe caſes was either 
by battle or by verdict 89. | 
In civil litigations the cuſtom was originally 
confined to the determination of the abſolute 
property of a frechold in a writ of right; it 
was afterwards rendered ſtill leſs extenſive by 
the invention of the Grand Aſſize; a tribunal 
compoſed of four knights, and twelve eſquires ; 
adviſed and projected by Glanville, as a ſalutary 
alternative to the prevailing mode of trial; a 
partial though not an efte&tual remedy for a 
grievous, but, at that period, an incurable 
evil 99, | 
Upon an accuſation of treaſon the lord high 
couſtable 91, after hearing the complaint of the 
appellaut and the plea of the defendant, ap- 
pointed the day of battle, aſſigned their weapons 
to the combatants, and received pledges for 
their appearance at the appointed time in the 
proper array, and with the gallant demeanor 
of noble and honourable knights, or with the 
ruder weapons and the humbler deportment of 
good and legal men 92. They were alſo ſtrictly 
enjoined to refrain from reciprocal reproaches, 
or aſſaults, and to prohibit their friends and 
adherents from the like tranſgreftions during 
the 


1 

the awful interval between the judicial award 
and the actual commencement of the combat. 

The liſts were prepared of a proper height 
and dimenſions with convenicnt apertures ; the 
ground of the field was levelled ; and the Con— 
ſtable, attended by his proper officers, compelled 
order and preſerved regularity, Upon the day 
of battle, when the King had aſcended his chair 
of ſtate, and the Conſtable and Mareſhall had 
taken their places at his feet, the pledges of the 
combatants were produced and detained as pri- 
ſoners till they were emancipated by the ap— 
pearance of their principals, At the arrival of 
the appellant at the eaſtern poſtern of the liſts, 
he was interrogated by the Conſlable with ref; pect 


to his appellation, the cauſe of his approach, 


and the propricty of his arms; and afterwards 
conducted with great folemnity and decorum 
to the tent that was prepared for liis reception. 
The defendant was received in a ſimilar manner 
at the weſtern poſtern, he was queſtioned with 
the ſame preciſion, and accominodated with the 
ſame conveniencics. 

The Couſtable and the Marcſhall procceded 


in the next place to examine into the quality, 


the form, aud the number of their weapons, 
I to 


L 82 ] 


to prevent undue advantages and the infringe- 
ment of the law of arms, The contending 
parties (after the celebration of mals) atteſted 
upon oath the truth of their reſpective aflertions ; 
they alſo declared that they were unprovided 
with ſpells or charms of any deſcription or 
compoſition, and that they confided in the juſ- 
tice of their cauſe, and not in the aſſiſtance of 
infernal agents ; and laſtly, they ſeverally ſwore 
to exert their utmoſt abilities in ſupport of their 
ſolemn and contradiCtory aſſeverations. 

Silence was then proclaimed, and the ſpec- 
tators were prohibited from approaching within 
four feet of the liſts; which were cleared of 
all perſons except the Conſtable and Marcſhall, 
their deputies, and two knights clad in compleat 
armour, but without any offenſive weapons, 
who appeared as the friends of the reſpective 
champions 93, The heralds and the purſuivants 
attended at a convenient diſtance ; the comba- 
tants were then conducted into the liſts, and 
expected the commands of the Conſtable, who 
three times reiterated with a diſtin& and ſono- 
rous voice Let them join the battle in the 
© name of God 94,” 


During 


19 
During the combat they were not permitted 


to reſt or to take any refreſhment, but by the 
expreſs direction of the King; and upon his 


interference the Conſtable was extremely accu- 


rate in his ſurvey of their ſituation at the time 
of their deſiſting, tliat they might be placed in 
the ſame poſition at the renewal of the combat. 

If the conteſt was concluded without a mortal 
blow by the recreancy of either of the parties, 
the arms of the culprit were inſtantly ſtripped 
from his body and broken before his eyes; he 
was then drawn to the place of execution at his 
horſe's heels, and hanged and quartered with 
every circumſtance of obloquy and diſgrace. 
It was lawful however in every inſtance for the 
King to ſtay the fight, and to aſſume the 


determination of the cauſe 95 by a civil adju- 


dication 99, 

In a combat awarded upon a civil action, 
the champions of the parties, whether knights 
or ycomen, were armed with the target and 
baton 97; whereas in France the latter were 
invariably the weapons of the villein, whilſt 
the lance and the ſword were as conſtantly 
wielded by the knight 98. It was in the year 
1260, and in the reign of St. Lewis, that the 
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trial by battle was aboliſhed in the royal demeſne 
of France, though it ſurvived in the Baronial 
territories, till they were conſolidated with that 
body of which they had formerly been the 
members 99, In England the right of real 
property may be decided in the field. at this 
very day ; - but for the bene of our 75 
has denied its 1 on and 1 
manity have interpoſed; and if the lapſe of two 
centuries without an example may be faid to 
operate as an abrogation, the judicial combat 
may be accounted a non-exiſtent in form as well 

as in reality 799, | 
As the Knight was liable to be called into 
the field in the midſt of a profound peace, it 
behoved him to retain the habits of war, and 
to preſerve that hardineſs and agility which 
wete fo eminently required by his manner of 
fighting, and by the nature of his arms: it is 
from thts neceſſity that we muſt derive the 
origin of tournaments 1, a ſpecies of the Luſus 
Trojæ, but of a more robuſt and violent nature: 
valour as well as ſkill was requiſite, wounds 
and fractures were the ordinary conſequences, 
and death itſelf the not unfrequent lot of the 
| raſh, 


Ct I 


raſh, the weak, and the unſkilful 2 But 


it was by theſe adventurous, preludes, that the 
knight was prepared for the exertions of valour 
and of proweſs which hiſtory has confirmed, 
romance exaggerated, and poetry adorned. The 
exploits of Godfrey of Bulloign are equally 
ſurprizing in the grave recital of Matthew Paris, 


and in the animated flow of the Jeruſalem : we. 


mult reflect however that Taſſo was a poet, and 


Paris a monk, and that Godfrey was the hero 


of a poem and the leader of a cruſade 3, 104. 

When the manners of mankind were com- 
paratively poliſhed, the fury of the tournament 
abated, inſtead of a warlike exerciſe it became 


an elegant amuſement, the running at the ring 


was introduced, and the conteſt of the comba- 
tants was reſtrained to the ſhivering of their 
lances 5; a Tournament became as innoxious 
as a Miſchianxi, and like the latter it was fre- 
quently a gawdy ſubſtitution of idle parade for 
actual alertneſs, of W bravado for effectual 
enterprize 106. 

When we peruſe the a of our 
anceſtors that regard the. judicial combat, we 
are preſented with an heterogeneous mixture of 
prudent regulation and ridiculous precaution. 

In 
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In an appeal to heaven, when virtue aſſumed 
the ſteadineſs of valour, and innocence the 
efficacy of ſtrength, they dreaded the machina- 
tions of the infernal ſpirit, and the arts of his 
itinerant imps ; they ſought by the alliance of 
human foreſight to invigorate the arm of om- 
nipotence, to eſtabliſh its particular decrees, 
and to render its juſtice effectual. 

It is with mingled wonder and contempt that 
we reflect upon the various modes of ſuperſtition 
that have ſprung from the womb of ignorance, 
and have been foſtered by the policy of Rome. 
The Saxon confided in the infallible declaration 
of the holy water or the conſecrated bread : 
the Norman was cqually attached to the more 
manly criterion of the ſword ; they dwelt with 
enthuſiaſtic pleaſure on the legendary deſcrip- 
tions of iniquity detected and innocence tri- 
umphant; and if the Saxon produced his 
Emma, he was auſwered by the Norman with 
Gunhilda %. 

The impreſſions of prejudice are deeply en— 
graven in the minds of men; though the finer 
ſtrokes are cffaced by the hand of time, the 
leading traits will ſtill be predominant : a ſpe— 
cis of the Ordeal has been tranſmitted through 

many 
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many generations of the rude and the illiterate, 
and has exacted a ready obedience from the 
tumultuous diſpoſition of the vulgar ; it is to 
the barbarous teſt of witchcraft that I allude, 
in which the ignorant in general confide, which 
the brutal have frequently practiſed, which the 
judicial authority has not always condemned 48. 

The laws of modern honour have been in- 
geniouſly and accurately deduced from the forms 
of the judicial combat 9; the modern duel is 
the conſequence of thoſe laws, which have 
been ſo long and ſo firmly eſtabliſhed by the 
conſent of the European world; that we can 
never expect their abrogation but by the gentle 
interference of apoſtolic ſimplicity of ſpeech 
and primitive rectitude of manners, 
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N inveſtigation of the Conſtitution of Par- 
liament muſt ever be intereſting to an 
Engliſhman, his paſſions will be awakened, 
and his attention will be engaged ; he will feel 
the privileges it ſecures, and the importance it 
confers ; he will glow with the conſciouſneſs 
of freedom, he will be fatisficd with its extent, 
and jealous of its infringement. 


Reſearches reſpeCting the Origin of the na- 


tional Convention can never be received with 
the ſame complacency. Content with the en- 
joyment, we are indifferent about the title. 
Flattered by long poſſeſſion, we dread the diſ- 

M covery 
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covery of the grounds upon which it is founded, 
or the means by which it was obtained, But 
nothing can be vainer than our apprehenſions; 
liberty cannot be uſurped, becauſe it is our 
right ; it cannot ariſe from innovation, becauſe 


it is inherent, 


To give additional ſtrength to our political 
claims by a ſeries of hiſtorical deductions, or 
critical reſearches, would be an unneceſſary la- 
bour, they are too well eſtabliſhed by reaſon, 
to ſeek the confirmation of precedent. But it 
is ſurely a pleaſing, if not an inſtructive taſk 
to delineate them in their original roughneſs, to 
mark their progreſs to refinement, the checks 
that they received, and the dangers that they 
ſurmounted : oppreſſed by the open affaults of 
feudal tyranny, and the covert machinations 
of ſpeculative deſpotiſm they had almoſt funk 
in annihilation ; ſupported by juſtice they aroſe 
from depreſſion with recruited vigour and re- 
novated luſtre, 

Theright of popular repreſentation originated 
from the corruption of a ſyſtem peculiarly ini- 
mical to the liberty of the people; it was not 
conferred as a favour upon thoſe who were 
elected, but granted as a franchiſe to thoſe who 


were 
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were excluded; it was applied to the nobleſt 
as well as the moſt intereſting purpoſes by the 
wiſdom and by the virtue of our more imme- 
diate anceſtors, 

That the people at large, beneath the bene- 
volent ſway of the Saxon monarchs, had by no 
means an inconſiderable ſhare in the adminiſtra- 
tion of a mild and equal government, is a 
flattering and indeed a probable opinion.—To 
elucidate this principle is the primary tendency 
of the ſucceeding diſquiſitions, 

When the conquerors of the weſtern provinces 
of the Roman empire elected their kings or ad- 


mitted an hereditary ſucceſſion, they retained a 


controuling power, the authority of the ſovereign 
was limited, the rights of the people were eſta- 
bliſhed, maintained, and vindicated. It was 
for theſe purpoſes, and for the general taſk of 
legiſlation, that the convention of the ſtates was 
adopted by the Franks, the Goths, the Lombards, 

and the Saxons. | 
Nothing can be more erroneous than the opi- 
nion that the general aſſemblies in their genuine 
and original purity were compoſed entirely of 
the feudal vaſſals . At the eſtabliſhment of 
the fiefs in England, as well as in France, the 
M 2 allo- 
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allodial property was extenſively diffuſed, and 
of the freeſt and moſt independent nature. It 
is true that the immediate vaſſals in the advanced 
ſtate of the feudal government aſſumed a decided 
ſuperiority; but at that period the allodia were 
depreciated; and almoſt extin&t . The mili- 
tary tenants were conſidered as the proper ad- 
viſers of a warlike monarch, the humbled ſoc- 
men and the inſignificant liberi, ſecure from 
oppreſſion, were treated with contempt. 

The aſſembly of the ſtates was probably 
cſtabliſhed in France at the ſettlement of the 
Francic monarchy. When it aſſumed the name 
of Parliament under Pepin Maire of the palace, 
it conſiſted, ſays Du Haillan, of the King, the 
great nobles of the realm, the principal digni- 
taries of the church, and the moſt honourable 
leaders of the people 3. It was annually con- 
ſulted by the princes of the Merovingian race 4 ; 
but much more frequently under the wiſe and 
vigorous adminiſtration of the immediate ſuccet- 
ſors of Charlemagne. In a capitulary of Charles 
the Bald we meet with this remarkable expreſ- 
ſion, ** Lex conſenſu populi ſit & conſtitutione 
«« Regis 5.“ 


The 
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The undeyiating- inſtitution of the German 
conquerors was eſtabliſhed by the Saxons in 
Britain. The expeditions and the ordinances 
of their provincial monarchs were undertaken 


and adopted with the conſent of the territorial 
council. We find not a ſingle inſtance of an 


arbitrary conſtitution, howeyer benevolent or 
ſalutary. It was not in the exaction of unne- 
ceſſary impoſts, or the gratifications of a revenge- 
ful ſpirit, that the princes of the heptarchy 
abuſed their delegated power ®. 

The Saxons were ſtrangers to the name of 
Parliament, it is not diſcovered in the whole 
body of their law ; we ſearch for it in vain in 
the Monkiſh records. The St. Edmund's-bury 
manuſcript tranſcribed by Sir Edward Coke 7, 


and ſuppoſed to be of the age of Hardicanute, 


is proved, by the ſtrongeſt internal evidence, 
to be in reality of a much later original. It 
was evidently fabricated by the abbot and his 
brethren, to confer additional dignity upon 
their convent, by rendering its exemption from 
epiſcopal juriſdiction coeyal with the date of its 

foundation 8. | 
The term Mote or Gemote was applied by 
the Saxons to their ſeveral conventions ; the 
princi- 
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principal or national aſſembly received the em- 
phatical denominations of Mycel Gemot, the 
Great Council, and Wittena Gemot; the Coun- 
cil of the Wiſe Men 9. The laws before the 
Conqueſt are ſaid to be enacted by the King 
with the advice and conſent of his prelates, 
ſages, and elders '®, In a few inſtances the 
, expreſſion is varied; it is never definite with 
reſpect to the laity, but the ſeveral orders of 
_ eccleſiaſtics are in general enumerated. 

It is not from the preamble of the law that 
we are to obtain a knowledge of the number 
and the rank of the legiſlators ; we are informed 
of theſe circumſtances with a degree of preciſion 
by the ſignatures with which it is concluded. 
It was the general cuſtom in thoſe ages for the 
principal members of the aflembly to authenti- 
cate their acts by a formal ſubſcription ; ** it 
continued to be the cuſtom under the Norman 
_ princes, and Magna Charta is the laſt inſtru- 
ment of ſupreme authority that appears with 
this confirmation. 

Ethelred King of England, with the conſent 
of his council, expelled the ſecular clergy from 
Chriſt Church at Canterbury, and granted it 
to the Auguſtine inonks, with conſiderable aug- 

menta— 
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mentations. The act is ſtill extant in the 
original, with the names and the additions of 
the heads of tlie aſſembly: as they retain their 
native deſcriptions, a ſurvey of the liſt will 
prove of conſiderable efficacy in elucidating the 
diſtinct characters of the legiſlative body of the 
Saxon conſtitution !“. 

The King affixes his ſignature in the firſt 
inſtance, and is followed by the epiſcopal order, 
who eſtabliſhed themſclves, in the direction of 
the civil, as well as of the ſpiritual government, 
from the period of their introduction by Ethel- 
bert. They were in poſſeſſion of Fiefs, and 
exerciſed the right of territorial judicature 13. 
They were diſtinguiſhed by peculiar privileges 
and immunities '4, They maintained a con- 
current juriſdiction with the Eorl in the meet- 
ings of the province '5, and aſſumed a conſe- 
quential pre-eminence in thoſe of the nation . 

The firſt of the temporal nobility are the 
Ealdormen, or Eorls, for ſuch they really were, 
though they are not unfrequently tranſlated 
Dukes 7. But the Dukes, or Heretochs, as 
their names imply, were ſtrictly conſidered 
as military officers; they had no place in the 
Folemote, or in any of the Placita, cither ju- 

dicial 
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dicial or legiſlative; but were annually elected 
by the freemen, as their leaders in the field 19. 
The Gerafa was originally ſtiled the Ealdorman 
as a reſpectful appellation; when the Danes 
poſſeſſed a diviſion of the kingdom, he received 
the title of Eorl, which diſtinguiſhed the go- 
vernors of the Daniſh provinces . Theſe 
ſeveral denominations have occaſioned innume- 
rable miſtakes, the Eorl has been confounded 
with the Heretoch, and diſtinguiſhed from the 
Gerafa; nay ſo. vague were the expreſſions of 
the monkiſh compilers and tranſlators, that the 
Conqueror is deſcribed by one as Duke , by 
a ſecond as Marquis *?, and by a third as Earl 
of Normandy 23. 

It is ſaid that every degree of rank and dignity, 
except that of 'Thain, is included in the word 
Ealdorman ?4. I conceive the general rule to 
ſubſiſt, in many inſtances, without the excep- 
tion. In the preamble the Ealdormen alone are 
generally mentioned, and the law is afterwards 
ſubſcribed by ſeveral of the Thains. The term 
Ealdorman had probably a double fignification ; 
in ſome inſtances it was indefinitely applied to 
the eminent perſonages of the great council, 

and 
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and in others it was expteſſly confincd to the 
governors of the ſhires. 

The Thains who ſuccceded the Eorls in their 
ſignatures were the great vaſſals of the realm; 
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as ſuch they performed the military ſervice, en- 
joycd the judicial power, and attended the nati- 
onal convention *5, The immediate tenants of 
the crown preſerved a regular agreement in theſe 
leveral ſervices or franchiſes; they may be 
deemed the diſcriminative marks of their dig- 
nity and ſubordination ; as well as their infe- 
parable attributes in the different conſtitutions 
of the feudal kingdoms “. 

The principal officers of the King's houſhold 
were admitted to feats with the military vaſlals 
?7, It is poſſible, that (like the tenure in Grand 
Serjeantry at a later period) *® the claim was 
annexed to their poſts ; it is more probable that 
it was derived from the Fiefs or Boclande of 
which they were undoubtedly poſſeſſed. 

The Folcmote or provincial ſynod was evi- 
dently compoſed of the dependents upon the 
Eorl ; the feudal tenants, whether Thains or 
Theodens were ſubject to the arbitrary controul 
of the Seignoral juriſdiction; the Folcmote was 
the general reſort of the humble, but ſpirited 

N Allodiarii 
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Allodiarii . The Biſhop and the Eorl pre- 
ſided in its monthly conventions 3, and deter- 
mined eccleſiaſtical as well as civil cauſes 31. 
It was by this reſpectable aſſembly that the 
Eorls or Ealdormen were elected 32; and their 
delegated power was of a very tranſcendent na- 
ture; in their judicial capacity they were con- 
ſidered as the interpreters of the law 33, whilſt 
they fat as legiſlators in the great bonneil, and 
poſlefled a principal rank . its temporal 
members 34, 35. 

It is natural to ſuppoſe that the Eorls thus 
conſtituted and thus connected, imbibed a con- 
ſiderable portion of the popular and independent 
ſpirit that animated their electors. It is true 
that the upright adminiſtration of juſtice was 
the great object of the people's expectation, 
they pretended not to controul their annual go- 
vernors in the exerciſe of their legiſlative power, 
but they retained the right of cenſuring or of 
approving their conduct by electing or reject- 
ing them the ſucceeding year. The Eorls 
were eſteemed the general conſervators of the 
liberties of the realm, and the peculiar repre- 
ſentatives of the freemen. In the ſenate their 
duty was tribunitian; they obſerved the mo- 

tions 
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tions of the monarch and his vaſfals, they op- 
poſed the exertions of arrogated prerogative, and 
their oppoſition was rarely ineffectual. 

From this deſcription of the authority and 
the duty of the Eorl, we might ſuppoſe at a 
curſory glance, that the political liberty of the 
people was by no means depreciated. But 


upon a more accurate inſpection we may per- 


ceive ſome latent defects in this ſpecious but 
imperfect conſtitution. The Eorls were elect- 
ed from among the firſt and the greateſt in the 
realm; they were poſſeſſed of Fiefs, and were 
of courſe, in ſome degree ſubſervient to the 
crown. They were liable to the perils of the 
military ſervice, and cannot be ſuppoſed to have 
been extremely ſolicitous in alleviating the ſub- 
ſidiary contributions which the freemen were 
compelled to raiſe as the price of their exemp- 
tion 36. The tye between the Eorls and their 
electors was of a looſe and negligent texture; 
it wanted the involution of parts, and happy 
combination of intereſts which alone could 
render it ſubſtantial and efficient. 

But when we allow a degree of imbecility to 
the Saxon conſtitution, we muſt guard againſt 


the idea of its total inefficacy. We mult re- 
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fle& that the military vaſſals were by no means 
arrived at thoſe extremes of pride and ſubjec- 
tion, that rendered them the tyrants of their 
fellow - ſubjects, and the flaves of their leige 
lord. It was not till the Norman eſtabliſh- 
ment that the tenants of the crown were ſepa— 
rated from the mals of the people. Beneath 
the Saxon government their intereſts, though 
not always the fame, were ſeldom in oppoſi— 
tion, Under the ſucceeding adminiſtration, 
the nobles, increaſed in their number and their 
opulence, deſpiſed the inconſiderable freemen, 
and affected the haughty deportment of jude- 
pendent {lovereignty. 

The Saxon Thains as well as the dignitarics 
of the church poſlefled the right of territorial 
juriſdiction; but it was unattended with the 
military parade that accompanied the Norman 
Baron 37, The "Thain in his manerial diſtrict 
adminiſtered juſtice to his dependents, whilſt 
in the capacity of Eorl he preſided in the 
Folcmote as preſident of the freemen of tlie 
ſhire. Connected by theſe diſtinct obligations 
he was deaf to the inſinuations of pique and 
jealouſy ; and tho' he might ſometimes prefer the 
intereſt of his order to that of his electors, he 
Was 
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was in general peculiarly attentive to the pro- 

tection of their property and their franchiſes. 
That the Eorls were conſidered as in ſome 
degree the deputies of the people may be in- 
ferred from the analogy of the Gothic conſti- 
tutions. The repreſentatives of the Allodiarii 
are allowed to have been admitted in the an- 
cient parliaments of France 38. They are dif- 
tinguiſhed by the various deſcriptions of the ad- 
yocates 39, the count's commiſlioners 4, and 
the deputies of the provinces 4" ; but they are 
every where deſcribed as conſtituting the third 

eſtate with the ſpiritual aud temporal nobility. 
Upon the whole we may venture to conclude 
that the people elected their protectors who aſ- 
ſumed a juſt pre-eminence in the great aſſembly 
of the nation ; and that their political rights 
were by no means compreſſed by the regal pre- 
rogative, or overwhelmed by the weight of 
ariſtocratical importance. The opinions of the 
philoſophers of Greece were propagated by the 
{words of the northern conquerors; impatient 
of oppreſiion they felt the neceſſity of freedom: 
undirected by ſyſtematical arrangements the 
exertions of virtue were inſtinctive. The con- 
genial ſpirit of liberty delighted in the German 
| foreſts, 
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foreſts, and conſecrated the rocks of Scandi- 
navia ; it expanded in the uncultivated waſte, 
where nothing was conſtrained, where nature 
herſelf was independent. 

It may be dangerous, or at leaſt inconve- 
ment, for the people to exert the prerogative of 
electing their ſupreme magiſtrate under every 


ſpecies of government, and at every period of 


ſociety, But when the right of reſiſtance is 
admitted, and it is blended with the eflence 
of civil liberty, the popular original of the 
executive power can never be diſputed, That 
the King was elective was a fundamental maxim 
of the feudal conſtitution ; the choice in ſome: 


Inſtances was free, in others it was reſtricted. 


In Germany and in Poland the ambitious noble 
might aſpire without guilt to the regal dignity: 


in France and in England it was generally, 


though not always confined to the royal blood. 
But in no inſtance did the crown deſcend in 


a regular and limited ſucccilion ; it was not aſ- 
ſumed by the Sovereign as the gift of heaven, 


but received with gratitude from the hands of 
the people 42, | 
The inſtances in the hiſtory of our own 


country of the elections and confirmations of 
the 
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the Wittena Gemot are equally numerous and 
notorious: I ſhall point out the, moſt re- 
markable. "3 

Edwy King of England offended the regular 
cccleſiaſtics by the diſgrace of the famous Dun. 
ſtan the patron of their order. The revenge- 
ful and inſidious monks fomented an inſurrec- 
tion in Mercia, The inſurgents diſpoſſeſſed 
the King of that diviſion of the realm, and 
elected his brother Edgar for their ſovereign 43. 

Upon the death. of Hardicanute, Edward 
the ſon of Ethelred the Second was choſen 
King by the general aſſembly, in preference of 
another Edward the fon of Edmund Ironſide, 
and grandſon of Ethelred 44, 

Nor was the title of Edward the Outlaw 
acknowledged at the deceaſe of the Confeſſor; 
in the perſon of Edgar Atheling it was again 
neglected. Harold the ſon of Godwin, a no- 
bleman of diſtinguiſhed abilities, but a ſtranger 
to the blood of the Saxon monarchs, was 
called to the ſucceſſion by the unanimous voice 
of the Wittena Gemot, and crowned with the 
uſual-ſolemnities, on the day ſucceeding his 
election 45. 
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It was in this high prerogative that the 
rights of the ſubje& were peculiarly manifeſted 
and exerted; nor did the Conqueror diſdain to 
accommodate himſelf to the favourite and po- 
pular opinions. He forgot, or appeared to 
forget, that the kingdom was already at his 
diſpoſal; he condeſcended to meet the dele- 
gates of the people who requeſted his accep- 
tance of the crown; he hetitated, he doubted 
— and yielded to their intreaties 46. 

It has been already obſerved that the interior 

policy of the realm was regulated, and the civil 
and criminal code amended and explained. in 
the great convention of the people 47, It was 
in this aflembly that the defence of the king- 
dom was conſulted and the expediency of taxcs 
debated. 

A numerous and well appointed fleet is 
_ juſtly eſteemed the natural armament of our 
iſland; and in the days of freedom it has ever 
been cheriſhed and ſupported. It was by im- 
proving his marine that Edgar the Peaceful 
preſerved his dominions from inſult, protected 
the commerce of his ſubjects, and purchaſed 
for himſelf the nobleſt of nominal diſtinctions. 


Nor were the ſages of the nation inſenſible of 
the 
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the ſecurity that attended a formidable navy; 
they concurred with the wiſe Alfred in pro- 
viding for its eſtabliſhment 38. 

Ina King of Weflex entruſted his relation 
zthelard with the reins of government, and 
travelled in pilgrimage to Rome. It was 
the policy of the Roman pontiffs to embrace 
their dutiful children with the moſt affectionate 
cordiality, and the humility of the venerable 
Zacharias was amply rewarded by the grateful 
monarch. In a paroxſym of devotion, he pro- 
tefled himſelf the vaſſal of St. Peter, and ſub— 
jocted his kingdom to a ſubſidiary contribution. 
The payment of a penny, moſt probably of 
ilver, was charged upon every houſe, and ap— 
propriated to the church by a free and chari— 
table donation 49, 

Upon Ina's rctura to England the grant 
was allowed and ratified by the national aſſembly 
59, But the King's devotion was tulatiable, 
he again indulged himſelf in an Italian excur- 
lion 3 he ſubmitted to the tonture and expired 
in a Roman convent, the macerated victim of 
ſeverity and mortification 5". 

The grant of Romeſcot was adopted by 
Offa in Mercia, and became the general cuſtom 
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of the realm 52. By the law of Edgar if the 
oblation of St. Peter's penny was delayed be- 
youd the anniverſary of his feaſt, the offender 
was injoined to render it thirty-fold at Rome, 
and to pay an hundred and twenty ſhillings 
to the King upon his return, to England. For 
the ſecond offence he made, a ſimilar attone- 
ment to the Pope, but the fine to the King 
was augmented to two hundred ſhillings. For 
the third offence he forfeited his goods and 
chattels, 53, But the ſeyerity of this ordinance 
was, alleviated by, Canute, who reduced the pe- 
nalty to the ſimple payment of twenty pence 
to the Biſhop, and of fifty ſhillings to the 
King. Theſe different conſtitutions were 
framed and eſtabliſhed with the conſent of the 
general atlembly ; fo rapid were the advances 
of papal bigotry ! 54. 

In the reign of Ethelred the bond the 
kingdom was miſerably harafled by the Daniſh 
depredations ; the uſual military reſources were 
inadequate to its defence ; and the King in 
this extremity had recourſe to an extraordinary 
method of recruiting his exhauſted ſtrength 55; 
with the conſent of his council, he levied | 


an annual tax of two ſhillings upon every hide 
| | of 
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of land for the ſupport of the mercenaries who 
were ſtationed on the coaſt. The Danegeld 
became an eſtabliſhed burthen upon the ſub- 
ject, and was exacted by the Daniſh, as well 
as by the Saxon and Norman monarchs. The 
ſhort interval of its ceſſation originated from a 
reverie of the ſuperſtitious Edward; when the 
. produce of the tax was one day heaped upon a 
table, the King declared, with the ſymptoms of 
convulſive terror, that the devil was dancing on 
the unhallowed gold, and his ſelf-conviction 
was ſtrongly evinced by his refunding what 
had been collected, and by his prohibiting the 
continuance of the impoſition 56. 

The attention of the Wittena Gemot was 
by no means confined to temporal affairs. The 
Biſhops eſtabliſhed themſelves in the provincial 
ſynods upon the introduction of their order 57, 
and the correction of ſpiritual abuſes was a 
branch of the juriſdiction of the Folcmote. 
Their appearance in the national affembly was 
attended with fimilar conſequences. The 
foundation of monaſteries, the endowment of 
ſees, the regulation of enormous abuſes in the 
diſcipline of the church were provided for and 
reformed in that venerable convention. 
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| Ofiwald the Biſhop expelled the married ſe- 

cular prieſts, and eſtabliſhed the regulars in the 
convent at Worceſter. Edgar King of Eng- 
land, with the advice and conſent ' of his 
council, confirmed the ordinance, and inveſted 
the monks with ample privileges K. The 
charter of the abbey of Weſtminſter was 
granted, in like manner, by Edward the Con- 
feſſor, and authenticated by the {ignatures of 
the Biſhops, the Eorls, and the Thains $9. 

The right of judicature i in civil and criminal 
caſes was exerciſed by the Wittena Gemot ; 
but it is impoſſible to define with preciſi ion, the 
extent, or the mode of its juriſdiction. It is pro- 
bable that cauſes of the higheſt importance from 
the intricacy of the queſtion, or the dignity of 
the parties, were debated and decided with thi: 
extraordinary ſolemnity. The doctrine of ap- 
peal was ſeldom applied, if indeed it was at 
all acknowledged, in the Lynne « of Saxon Juril- 
prudence. 

Cenedrytha, the daughter of Cænulf King of 
Mercia, was called upon by Wulfred the Arch- 
bithop in the provincial council, for' reſtitution 
of the lands which her father had illegally 


detained. The juſtice of the primate's claim 
Was 


[ 109 J 


was ſo clear and unequivocal, that the aſ- 
ſembly unanimouſly decreed in oppoſition to 
the Princeſs 2. 

In the reign of Ethelred, the Bifhop of 
' Wincheſter recovered. an eſtate by a ſimilar de- 
termination of the ſupreme court 1. 

'* "Godwin and his ſons were accuſed of trea- 
ſonable practices, and were ſummoned by Ed- 
ward the Confeſſor to appear in the Wittena 
Gemot, to manifeſt their innocence, or to an- 
fwer for their offences. Oppreſſed with the 
weight of guilt they declined the enquiry, and 
were baniſhed for their conterapt. But a 
charge of a ſtill darker nature was afterwards 
preferred againſt the Earl; he repaired to the 
aſſembly, and ſcems to have owed his acquittal 
of the imputed murther to the fears and not 
to the juſtice of his judges ®?, 

From what has been ſaid, it muſt be can- 
didly allowed that the national aſſembly of our 
Saxon anceſtors aſſerted the right of electing 
its ſupreme magiſtrate, That it poflefled the 
legiſlative, the judicial, and the fiſcal powers. 
And that the people had a conſiderable ſhare in 
the direction of its councils, and the confir- 
mation of its decrees. 
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SECTION, II. 


HE Norman conqueſt is the æra from, 

- whence we juſtly date the perfection 
and the corruption of the feudal eſtabliſhment. 
No ſooner had this celebrated conſtitution at- 
| tained the maturity of its vigour, than it began 
"to languiſh in its decline. It was incorpo- 
rated with the civil government, it ſtrength- 
ened it and diflolved it. The power of the 
Barons, whilſt it protected the kingdom, in- 
vaded the regal dignity. 

The Normans had adopted the manners and 
the inſtitutions of their Francic neighbours 0. 
The allodia in France were no longer viſible. 
The counties in the age of Charles the Bald 
became hereditary ; they were now converted 
into ficfs . The civil juriſdiction of the 
Counts and the military command of thc 
Dukes were blended and united. The noblcs, 
directed by feudal maxims and bound by feudal 


obligations, profefled themſelves the vaflals of 


the crown, they lighted its authority, and 
deſpiſed its power. 


The 
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The freemen were permitted at a very early 
period to perform the ſervice of the military 
tenants, and to poſſeſs at the ſame inſtant al- 


lodial' and feudal property bs. They fought 


by proxy in the provincial militia and attended 
their lords in perſon . The allodia by a 
regular gradation were ſeparated from the 
Count's domain, they were ſubjected by the 
freemen to the King, or held of his vaſlals 7, 
they were confounded with the fiefs, from 
which tliey were no longer to be diſtinguiſned 8. 

The government in France from the reign 


of Louis tlie Pious aſſumed a feudal form; the 
power of the Barons was exalted, whilſt that 


of the King was deprefled ; nor was the feeble 
remnant of the race of Charles ſuperior in 
dignity or in conſequence to the degenerate 
deſcendants of Meroveus. The aſpiring Capet, 
policfled of cxtenſive territories and accumu- 
lated honours, was clevated to the throne ; he 
was obeycd in his own demeſnes and veſpecied 
in the diſtrict of his vaſſals %, 

It was in the reign of Philip, the third in 
deſcent from this great monarch, that the 
Normans invaded England 79; they intro- 


duced 


* — 


Ji 
| 
" i 


11274 


ducedithe complicated rafinements of the feuds, 
andfubverted the . bylwarks of popular | 
independenes. | 
By an attentive peruſal of the * of the. 
Conqueror and of hin ſon Henry, we may diſcover 
four diſtiuet ſpecies'of property and four pro- 
greſſive ranks of tenants in Feen of 
a Norman county. ; (/ J 
I. The counties, when , the ind were ex- 
tinguiſhed, were conſidered as pure and legiti- 
mate fiefg 7, the; Counts received them of the 
King as hereditary benefices, , inſtead of annual 
hionours 72, they rendered the relief 73, and 
performed the military ſervice 74. 7 
II. Fhe counties were ſub- divided into ma- 
nors, of which there were many that were 
exempt, from the Count's ſupremacy 75. Under 
the Saxon government the fiefs were dif- 
tinguiſhed from the preſidency of the Earl 70; 
and fo. ſtroug was the prevalence of cuſtom, al- 
liſted by political conſiderations 77, that they 
retained their original independence bencath the 
Norman eſtabliſhment. Theſe peculiar dif- 
tricts were granted by the crown to the digni- 


taries of the church 78, and to the temporal 
Barons 
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Barons 79, they held in chivalry, they exerciſed 
the ſignoral juriſdiction 9, and were conſidered 
as Peers in the national aſſembly 81. 

III. But there was a third deſcription of 
vaſſals, who appear in a ſubordinate capacity. 
The Counts and Barons in their reſpective 
counties and honours retained a ſufficient por- 
tion of demeſne, and granted the ſuperfluous 
manors to their faithful and warlike depend- 
ants *:, The rear fiefs were held by the Va- 
vallours of the meſne lords; their tenure was 
military *3, and the connection was confirmed 
by the ſolemn engagements of homage aud the 
oath of fealty 84. 

IV. The laſt in the liſt of freemen were 
the ſcanty and deſpiſcd remains of the Saxon 
ſoemen. The trifling poſſeſſions which they 
ſtil] retained, were held by the performance of 
certain free though peacctul ſervices, incidental 
to the Fraunkeferme tenure. The Count had 
been the governor of the Folclande in the days 
of its allodial ſimplicity, when it received the 
feudal ſtamp, he was conſidered as the Lord of 
the ſocage farms, as well as of the military 
fees 55. 
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In the foregoing deſcription of the ſeveral 
claſſes of the freemen, the military tenants in 
chief aſſume a juſt pre- eminence. The ſocage 
tenures were few and inconſiderable 86. The 
Vavaſſours were numerous and poyerful, but 
it was to their immediate Lords, that they de- 
dicated their ſervices 87. The Counts and Ba- 
rons derived their fiefs from the crown, they 
vindicated its honour with | their ſwords, and 
reſiſted its uſurpations in their aſſemblies, 

The great council of the nation received: a 
correſpondent form with the novel conſtitution 
of the Normans 88. The ſages and elders of 
the people are no longer diſcovered in the pre- 
ambles of laws and charters, theſe venerable 
terms were exchanged in the public acts for the 
comprehenſive deſcription of the Barons 89; 
whilſt the private grants, that flowed from the 
King's bounty, were confirmed by the aſ- 
ſembled Peers 9%. The cotemporary hiſtorians 
delineate the cuſtoms in the language of the 
age; the titles of proceres & magunates, are, 
given to the parliamentary vaſſals; they ase 
generally deſcribed as the heads of the church 
and of the fiefs, and more particularly as the 
Prelates, Counts, and Barons 91. 


The 
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The epiſcopal ſenators had a double claim to 
an eſtabliſhment in the Wittena Gemot. As 
holders of fiefs they poſſeſſed the franchiſes 
of the Thains 92. As heads of the hie- 
rarchy they exerciſed the privilege of ad- 
viſing and dictating the canons and the en- 
dowments of the church. Under the Norman 4 
government, the conduct of eccleſiaſtical af- = 
fairs was committed to the provincial ſynods 
of the Biſhops, and controuled by the ſupreme 
authority of the general council of the mitred 
dignitaries 93, The ſpiritual and and civil 
juriſdictions were no longer united; the Biſhop 1 
was diſmiſſed from the Shiremote, and cauſes ll 
pro ſalute animæ were reſerved for his peculiar 
cognizance 94, It was as a feudal baron that | þ 
he exerciſed the right of criminal juſtice 95, it 
was by the ſame title that he claimed his ſeat 
in Parliament 96. 1 

In imitation of the eſtates in France 97, the 14 
conference of the King with his nobles re- 
ceived the emphatical appellation of the Parlia- 
ment 98. The term became vernacular at an 11 
early period of the Norman age; and the 
united authorities of our antiquaries and hiſ- 
torians may be produced as evidence of the 
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mode of its conſtitution and the ſupremacy of 
its decrees 99, 

As the principles of the parliamentary ſy- 
ſtem in its ſtrictly feudal ſtate are ſimple and 
uncontroverted, I ſhall content myſelf with 
briefly ſtating, 1. The number and rank of its 
members, and, 2. Their legiſlative and political 
authority, 

I. In the reign of William the Conqueror 
the number of the tenants in capite who fate 
in parliament was about ſeven hundred ; it 
was augmented under the ſuccceding princes by 
the deaths and forſeitures of the favourites of 
the crown and the diviſion of their fiefs 101. 
The appearance of the Prelates, Karls, and 
Barons has been alrcady explained; but we 
ſometimes mect with the name of a Viſcount 
and always with a long liſt of the officers of the 
crown, "The Norman Viſcounts were elected 
by the vaſſals of the Earls, for whom they 
preſided in the Shiremote ; but in ſome par- 
ticular inſtances they were appointed by the 
King, and conſidered as the hereditary lords of 
ſuch countics as were unprovided with gover- 
nors ; and when this was the caſe, they aſſumed 
the prerogative of their ſicfs %s. The ſtate 

| | officers 
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officers who were laymen, were certainly poſ- 
ſeſlod of ſiefs; nor can we doubt that the King's 
Chancellor and Chaplains received the rewards 
of their picty in an age, when the efficacy of 
prayer was ſo lighly cſtimated, and fo dearly 
purchaſed “t. 

II. Ihe Parliament, it has already been 
obſerved, poſlefled not the direction of ſpiritual 
allairs, Its judicial authority, though not 
aboliſhed, was at leaſt encroached upon by the 
novel conſtitution of the Aula Regis; whilſt 
the almoſt unlimited power of the juſticiary was 
exerted and abuſed in the civil, the criminal, 
and the fiſcal courts . But its legiſlative and 
political rights were perfectly unimpeached, 
The royal grants were ratified and confirmed 
by the aflent of the Peers %. The King ap- 
plied for their counſel, and accepted of their 
ſupplics . Nor is it in vain that we ſeck 
for examples of their diſpoſing of the crown, 
by regulating the ſucceſſion e. 

Such was the conſtitution of Parliament from 
the Norman conqueſt to the deccaſe of the firſt 
Richard. For more than the ſpace of a century, 
the power of the vaſſals was gradually en- 
creaſing, whilſt that of the crown declined in 


a juſt 
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a juſt proportion. The feudal conſtitution re- 
volted from its primitive ſimplicity ; the com- 
plicated machine was clogged by refinement ; 
the tenants of the Barons, by infeoffing their 
dependants, increaſed the power of their Lords, 
but rendered the operations of -the militia at 
once inert and deſultory, The military ſervic: 
was commuted, and the eſcuage was improperly 
applied. Reliefs and aids were frequently de— 
manded, and ſometimes refuſed. The ſparks 
of jealouſy and ambition which had long been 
ſmothered, were fanned by the arts of Rome 


and blazed in civil diſſentions. But while the 


Barons contended for their privileges, they in- 
dulged themſelves in the luxury of oppreſſion ; 
they drained the Vavaſſours by accumulated 
exactions, and imitated the tyranny they reſiſt- 
ed, The ſocage and burgage tenants, inſig— 
niſicant as they were, preſerved a degree of 
obſeure independence. But tlie largeſt diviſion 
of the people, the miſerable villains, were ſub— 
ject to the unbounded licentiouſneſs and bar- 
barous caprice of their haughty and unfecling 

lords %. 
The Barons were originally ſummoned by 
writs under the great ſeal, directed to each in— 
dividual. 


all. 


dividual. But the reign of John produced a 
new regulation. In the Magna Charta of the 
ſeventcenth year of that prince, we. find the 
tollowing article:“ Et ad habendum commune 
« confilium regni de auxilio aſſidendo, aliter 
quam in caſibus prædictis, vel de ſcutagio 


66 


« figillatim per litteras noſtras; & præteren 


„ facicmus ſummoneri in general per viceco- 
„ mites & ballivos noſtros, omnes 1110s qui de 
e nobis tenent in capite 11.“ It is our preſent 
talk to draw the line of ſeparation between the 
greater and the leſſor vaſlals as they are diſtin- 
guiſhed in this conſtitution. 

The ſocage lands, it has already been ob- 
ſerved, were held of the Earl in the reign of 
the Conqueror, and of his immediate ſucceflbrs. 
But the minute ficts, and fragments of fiefs, 
that fell to the crown by eſcheat, were ſome- 
times, and that at an early period, converted 
into free lands, and held of the King in chief . 


Of this we are certain, that in the reign of 


King John there were ſocage vaſſals, who were 
cquſidered as holding in capite *'*, and were 
ſubject 


aſſidendo, ſummoneri faciemus Archiepiſco- 


« pos, Epiſcopos, Abbates, Comites, Barones 


0 


ſubject to primer ſeiſins, as well as their mili- 
tary brethren 113. 
- That the intention of the ſtatute compre- 


hended the ſocage tenants in capite, is too 
evident to admit of a controverſy. 


The eſtabliſhment of guilds and boroughs is 
of great antiquity 14. The cuſtoms and the 
immunities of London are confirmed by a charter 
of King Alfred 115. The privileges of the cities 
and boroughs with reſpe& to markets, fairs, 
tolls, and juriſdictions may be collected by a 
peruſal of the Saxon laws. Upon the arrival 
of the Normans, the ſeveral corporations of the 
realm reccived their charters from the King, 
under the expreſs condition of rendering certain 
ſervices of a free and definite nature. 

That Burgage was a tenure in capite may 
be proved by the teſtimony of | Littleton. 
«« Tenure in Burgage eſt, lou ancient Burgh eſt, 
% de que le Roy eſt ſeigneur et tiel tenure 
«© neſt forſque tenure in ſocage 116. Madox 
has laboured the point with ſkill and accuracy 17; 
but it is rendered indiſputable by the deciſive 
authority of Magna Charta, which expreſſly 
declares that the Burgage tenures were held of 


the King ***, 
Sir 


1 


Sir Edward Coke indeed has pronounced that 
Burgage was no tenure in capite, and that the 
King in conſequence was not intitled to Primer 
Seiſins 119. It is confeſſed that renders of this 
nature were never demanded; and the reaſons 
are as convincing as they are evident. The 
corporation, to which the land was granted, 
was permanent in its nature, it rendered the 
annual and certain ſervices, but was incapable 
of contingencies. A corporation, it will ſurely 
be allowed, was deficient in the production of 
thoſe advantages to the lord that aroſe upon the 
deceaſe of the tenant; and from hence it fol. 
lowed, that Reliefs, as well as Primer Seiſins, 
were incompatible with the Burgage tenure 2. 

And this doctrine is confirmed by analogical 
reaſoning. ** If a man, ſays Littleton, is 
5 ſeiſed of certain tenements, held of his lord 
„ in knight-ſervice, and grants them, with 
e licenſe, to an Abbot in Frankalmoign ; the 
* Abbot, ſince the ſtatute Quia Emptores, 
„ ſhall hold them in Kknight-ſervice of the 
& ſame lord of whom the grantor held,” and 
not in Frankalmoign of the grantor himſelf 1. 
In this inſtance, it is juſtly obſerved, though 
the Abbot holds in knight-ſervice and pays 
| Q eſcuage 
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eſcuage accordingly, yet upon his death, there 
is ncither ward, marriage, nor relief; the two 
firſt becauſe the tenant had vowed celibacy, 
the laſt from his corporate capacity, which ſur- 
vived in its priſtine vigour in the perſon of his 
ſucceſſor. But the tenure was ſtill knighit— 
ſervice, and if the Abbot with the conſent of 
his convent, alicned the land to a man and his 
heirs, the incidents of wardſhip, marriage, and 
relief recovered from their ſtate of obeyance, 
and were rendered, as they occurred, to the 
lord of the fee '??, 

The Primer Scifin, which was merely an 
additional relief impoſed upon the tenants in 
chief, is omitted in the above caſe, as the lands 
in queſtion were held of a meſne lord, It 
may alſo be obſerved, that the riglits of ward 
and marriage were inapplicable to the Burgage 
tenure, not only from its corporate nature, but 
becauſe in the ſocage tenure, of which it was 
a ſpecies, thoſe incidents were of no advantage 
to the lord 3. 

This perhaps is the true ſolution of 
the queſtion, The Burgage tenants, who 
were certainly in capite, were free from Pri. 
mer Sciſins, the Abbot who as clearly held in 
; knight- 


[ 123 ] 


knight-ſervice, was free from reliefs, and the 
ſame reaſon may be applicd in both inſtances, 
they are equally corporations, they were in con- 
ſequence perpetual, and the renders in queſ- 
tion aroſe not but upon the death of the tenant. 

The Burgage tenures are capable of a three- 
fold diviſion, 

I. The cities and towns that were granted 
by the King to the inhabitants, who held in 
chief by the payment of a certain rent 124. 

II. The ſcites of ſuch towns as were cither 
decayed or had forfeited their charters, and 
theſe were granted to particular lords, upon 
the ſame terms as they had becn before poſ- 
ſefled by the incorporated body. 

ITI. The boroughs that had been granted by 
the meſne lords to their vaſſals, in exact imi- 
tation of the royal charters '*5, The two 
firſt deſcriptions of burgefles, the numerous 
poſſeſſors of the ſmaller military fees, the im- 
mediate holders of the ſocage lands, and 
the more honourable vaſlals in petit ſer- 
jeantry 126, may be conſidered as the inferior 
members who were ſummoned by the Sheriff 


to Parliament *27, 
Q 2 The 
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The conſtitutions of Runnymede are chiefly 
confined to the alleviation of the various im- 
poſitions which feudal dexterity had introduced 
and ariſtocratical haughtineſs reſiſted, In a 
few inſtances the general principles of liberty 
are declared with freedom, and eſtabliſhed with 
permanency. In a particular clauſe the voice 
of the burgeſſes is diſtinctly audible; the fran- 
chiſes of London and of the cities and bo- 
roughs of the realm are confirmed in the 
ſtrongeſt and the moſt comprehenſive terms 125. 

The Parliament was cxpreſly convened for 
the purpoſes of aſſeſſing the eſcuage and the ex- 
traordinary aids which the neceſſities of the 
ſtate might require 9. The military vaſſals 
contributed alone to the former ſupply, but 
with reſpe& to the latter, the whole body of 
the national aflembly was cqually affected, and 
equally conſulted 1. | 

It is te that all the tenants in capite had a 
right to fit in parliament; it is equally certain 
that the King aſſumed a power of ſelecting the 
moſt conſiderable or the leaſt refractory, The 
writs were by no means general, Within the 
realm of England there were an hundred and 
eightcen convents that were held of the King 

in 
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in chief 131, but ſome of the Abbots and 
Priors were never ſummoned, whilſt others 
were ſeldom oppreſſed with what they eſteemed 
an inconvenient honour 132. Their moſt nu- 
merous appearance was in the forty-ninth of 
Henry the Third, when an hundred and one 
conventual chiefs were called to Parliament 133. 
But their numbers gradually decreaſed, and we 
may collect from the Rolls that they were re- 
duced to twenty-nine at the period of their diſ- 
ſolution 134. 

The clauſe of Magna Charta had a double 
operation, it provided for the regular meeting 
of Parliament, it ordained that no tcnant in 
capite, however inſignificant, ſhould be omitted. 
But the latter abuſe again prevailed; in the 
reign of Henry the Third the convention of 
the nation was model'd by the crown, and it 
was a complaint of Richard King of the Ro- 
mans, that the Peers were not / ſummoned 
according to Magna Charta 35, 

The King adopted a partiality in the ſelec- 
tion of the immediate vaſſals; but perhaps it 
was a grievance that was lightly felt and caſily 
forgiven. The time of parliamentary atten- 
dauce was uncertain, the place was equally in- 

deſinite. 
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definite. In the midſt of their moſt intereſting 
avocations, the huſbandman and the artizan 
were called from York or Cheſter to Win- 
cheſter or London, They encountered the fa- 
tigues of a tedious journey, and the aflaults 
of the outlawed robbers that infeſted the foreſts 
of the kingdom. When they appeared in Par- 
| hament they were awed by the ſplendor of the 
nobles and ſilenced by their imperious deport- 
ment. They yielded a tacit, and perhaps a 
reluctant aſſent to acts which they did not com- 
prehend; and added the weight of numbers to 
the machinations of factious influence, 

It can hardly be ſuppoſed that every freeman 
of the incorporated boroughs attended perſo- 
nally in the annual conventions. It was in it- 
ſelf, at leaſt, inconvenient. The number to 
which the members would in this inſtance 
have amounted, precludes the admiſſion of 
the opinion. We may be juſtified in preſum- 
ing that they had recourſe to an obvious 
method of preſerving their charters and their 
property; a part of the corporation appeared 
in the name of the whole. | 

The inconſiderabe tenants in chief, who 
were unconnceted with the boroughs, were re- 

duced 
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duced to a ſimilar dilemma: but the means of 
extrication were different, As they were not 
bound by a common engagement, and were 
ſeparately dependcnt on the crown, they could 
not be correctly repreſented ; but the few that 
attended received a virtual ſubſtitution from the 
many that were abſent. 

The partiality of the crown in disfranchiſ- 
ing in effect the tenants in chief who were not 
ſummoned to Parliament; their own neglect 
and even their total dereliction of their political 
rights were the evils that called for reforma- 
tion, Neceſlity had pointed out the remedy, 
and it was adopted by the legiſlature, 

It was ordained that the inferior vaſſals, who 
held of the King in capite by military ſocage 
tenures, ſhould be excuſed from their ſervice 
in Parliament, upon condition that they elected 
a certain number of their body in the general 
conventions of the different counties, who 
ſhould repreſent their conſtituents and be in- 
veſted with their privileges. A ſimilar regu. 
lation was adopted with reſpect to the boroughs, 
who derived their charters immediately from 
the crown, 


By 
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By the expedient of repreſentation the royal 
prerogative was reſtrained; the writs, which 
might have been refuſed to individuals, were 
regularly directed to the ſeveral counties and 
corporations; the choice of the clectors was 
_ confined in general to the moſt reſpectable of 
their body; and to alleviate the hardſhips of 
parliamentary attendance, a pecuniary allow- 
ance was received by the Knights and Bur- 
geſſes. | 

We are obliged at this period to ſubſtitute 
conjecture for proof. The records of this me- 
morable event have ſubmitted to the ravages of 
time: but the fact is uncontroverted and the 
cauſes may be traced. The right of popular 
repreſentation was founded on neceſſity and dic- 
tated by reaſon. It owed its immediate origin 
to the benevolent fears of a puſillanimous mo- 
narch, or to the propitious ambition of a 
ſactious Baron, we are here involved in 
indeciſion But of this we are certain, that 
in the forty-ninth year of Henry the Third, 
Knights, Citizens, and Burgeſſes were ſum— 
moned to Parliament ' 3%, 

The ſcope of theſe inquiries is limited to 
the wra at which we are now arrived; but a few 


obſer- 
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obſeryations on the ' progreſſive importince of 
popular reprefentation may be admitted with 
{ome propricty, | 

The conſtituent body at its ;nfitution was 
compoſed of two diſtinct and hoſtile deſcrip- 
tions of men, whoſe manners were as oppoſite 
as their opinions. In the days of ſimplicity 
a vaſſal by the military tenure was eſtcemed 
the proper repreſentative of his order; whilſt 
the voice of a commercial town was delegated 
to a merchant or perhaps to a mechanic. The 
votary of war and vanity, the courteous and 
punctilious Knight ſurveyed with arrogant con- 
tempt the rude and unpoliſhed trader, who fate 


by his fide in the aukward importance of con- 


ſcious wealth. Their rules of action were diſ- 
cordant, nor was their intereſt the ſame. Thie 
ſeparate orders aflumed for a time a nominal 
diſtinction '37, They were at length united 
under the collective name of the Commons, 
and by a crouded ſucceſſion of events, their 

union was cemented, | 
In the reign of Edward the Firſt the weight 
of the Commons in the political ſcale was in- 
creaſed by the revolution in landed property. 
The ſtatute Quia Emptores permitted the free 
R aliena- 
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alienation of the fiefs, which had hitherto 
been confined by the rigour of the feudal re- 
ſtrictions. The induſtrious and frugal Bur- 
geſſes enjoyed the fruits of their labour, and 
repaired the mouldering caſtles of an oſtenta- 
tious and luxurious nobility. 

In the ſucceeding reigns the power of the 
nobles continued to decline and that of the 
commons to increaſe. The right of parlia- 
mentary impeachment became a terrible engine 
in their hands, The pampered minion was 
torn from the boſom of his lord and dragged 
to the ſcaffold ; the rank of the culprit and the 
authority of his ſovereign were inſufficient to 
protect him from the juſt indignation of an in- 
Jured people. | 

The ancient nobility was almoſt totally an- 
nihilated by the protracted and deſtructive con- 
teſt of the houſes of York and Lancaſter. 
The forfeited eſtates of thoſe who ſuffered on 
the block or bled in the field ſupplied the ne- 
ceſſities of the exhauſted ſtate, A new peerage 
aroſe, and ſhared with the independent gentle- 
men and the opulent yeomanry the ſpoils of 
the old. At length, by the relaxation of en- 


tails and the freedom of deviſing by will, the 
landed 
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landed property of the kingdom was univer- 
fally diffuſed, and the political importance of 
the commons in conſequence augmented. 

When Henry the Eighth aſſumed the reins 
of government, his treaſury was repleniſhed 
by the immenſe accumulations of his ſordid fa- 
ther. The peerage was divided and the com- | 
mons were by no means arrived at the full ma- 4 
turity of their ſtrength. The King perceived 
the concurrent circumſtances, and improved 
them to his own advantage. He extended his 
prerogative ; he dictated to his parliaments ; he 

may be juſtly eſteemed the moſt deſpotic mo- 
narch that ever filled the Engliſh throne. 

In the reign of Elizabeth manufactures were 
improved, and commerce was extended ; the 
opulence of the trading part of the nation was 
prodigious ; eſtates were acquired, and new fa- 
milies were raiſed, —the right of repreſentation 
appeared in a more intereſting light to the peo- 
ple. The members diſdained the wages of 
their conſtituents, and ſecured their voices by 
bribery. A proof of the conſequence of the 
repreſentative body as well as of national wealth 


the luxuriant ſource of venality, 
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The political liberty of the people was che- 
riſhed by the benign influence of the Saxon 
conſtitution ; it was blaſted by the malignant 
aſpect of Norman ' tyranny. By an happy 
coincidence of events, the unalienable rights of 
man reſulted from a ſyſtem of oppreſſion. We 
are indebted to the arbitrary convention of the 
feudal vaſſals for the bleſſings of popular le- 
giſlatzon, : i 
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QINCE the preceding Diſſertation was ſent 

ta the preſs, I have peruſed the Dean 
of Glouceſter's Treatiſe on Civil Government. 
-It is by no means my intention to enter into 
the merits of his work, or to weigh the cogency 
of his general arguments. I thaught it how- 
ever in ſome degree incumbent upon me to 
point out a few of the errors and miſrepreſen- 
tations in his account of the Gothic conſtitu- 
tion of England; and as I write in defence 
of my own opinions, I truſt I am ſuffi- 
ciently protected from the imputation of a pe- 


tulant and cavilling diſpoſitzon. 
" The Dean, in attempting to debaſe the rights 


of the people, has exaggerated the oppreſſions of 
the feudal ariſtocracy. He has endeavoured to 
demonſtrate that the military tenants were the 
only freemen of the realm, and that the char- 
ters of the Boroughs originated at a late period 
from the indulgent avarice of the Norman mo- 
narchs. 

In 
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In page 328 he informs us, © that the 
& only diſtinction neceſſary to be obſerved in 
* thoſe times was the nature of the tenure, 
„ whether it was baſe or noble — ſervile or mi. 
«© litary—by the ſoc or by the ſword. If the 
„lands in queſtion were held by ancient 
«© ſocage, that is, by à ſervile or ignoble 
4 tenure, the occupiers were ſlaves, and bound 
* to work for their maſters. —But if by the 
6 ſervice of the ſword, that is, by a military, 
a frank, or noble tenure, the occupiers 
* were the freemen of the realm. The liberi 
4 homines regni were freeholders, warriors, 

« gentlemen whole ty it was to fight for 
& their chief.“ 

The tenants in ſocage are here degraded to a 
ſtate of villenage, and the Dean was perhaps 
deceived by the common though erroneous de- 
rivation of the term. It has been faid that 
ſocage is the ſervice of the plough, (Litt. 119) 
but the Saxon ſoc and the barbarous Latin ſoca 
are incapable of ſuch an interpretation; ſoc is 
rendered, by Somner, libertas, privilegium, and 
in this ſenſe it is uſed in many inſtances in the 
Saxon laws. A law of Alfred, confirming the 
privileges of the Church, is entitled “ Be 

«« Cyricena 


1 

6 Cyricena ſoenum. De Privilegiis eccleſiarum 
4 (L. L. Alfr. 2)“. In an ordinance of Edward 
the Confeflor foc or ſoca ſignifies a liberty, or 
a diſtrict or manor inveſted with a peculiar 
juriſdiction (L. L. Edwd. Conf. 22) and it may 
be obſerved, that the ancient term foc or ſoke 
is indiſcriminately applied with the modern term 
liberty to thoſe peculiar diviſions that are ſe- 
parated and diſtinguiſhed from the counties at 
| large, by charter or preſcription.” © We ſay, for 
example, the ſoke of A and the 
liberty of Weſtminſter. 

At the Norman conqueſt, the focage tenure 
was deſeribed in a manner expreſſty confirming 
its liberal original. Could the plot of land, 
aſſigned to the villein for his precarious ſub- 

ſiſtence, aſſume the honourable appellation of 
the Fraunke Ferme or free land, which is ap- 
plied by Britton (c. 66) to the focage fees? 
It is too groſs an abſurdity to be feriouſly con- 
futed. Littleton himſelf, who derives the 
ſocage tenure from the plough, is afterwards 
guilty of an evident contradiction, when he aſ- 
ſures us that to hold by fealty is ſocage, though 
there is neither the ſervice of huſbandry nor a 


rent by way of commutation (Litt. 118). 
This 
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This muſt be allowed to be extremely con- 
vincing ; and Sir William Blackſtone has given 
his ſanction, principally on this ground, to 
the free derivation of ſocage for which I am 
now contending (Blackſt. Com. v. 2. 80.) 

The liberi homines regni were by no means 
underſtood to be the military tenants. The 
Dean himſelf confeſſes, that the feudal eſta- 
bliſhment, in the different kingdoms of Eu- 
rope, preſerved an uniform tenour; and in 
France the poſſeſſors of the Allodia, who en- 
joyed the whole profits of their lands, were 
diſtinguiſhed by the title of the Liberi, whilſt 
the Barons and the Knights were called Vaſ- 
ſalli Regis, the faithful ſervants of the crown. 
If the ſocmen were not comprized in the liſt 
of freemen at the eſtabliſhment of parliamen- 
tary repreſentation, the queſtion will immedi- 
ately occur, at what period were the holders 
of ſocage lands inveſted with the right of 
ſuffrage at the county elections? 

The Dean acquaints us that antecedent to 
æra of the Cruſades, the boroughs were 
& little neſts of pedlars and artiſicers, and 


« were conſidered as the private property of 
&« their 
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e their reſpective patrons and proteQors” 
(p. 310, 311). But this was by no means 
the caſe, The burgefles beneath the Saxon 
government were protected by charters and in- 
dulged with ample privileges. In ſupport of 
this aflertion I ſhall content myſelf with a ſerv 
quotations from our ancicut laws. 
It appears from the law of Alfred that the 
boroughs were indeed appurtenant to the royal 
and baronial demeſnes; but the Burgeſſes were 
ſecured from inſult by ſeveral gracious conſti- 
tutions. The fine for the violation of the 
peace in a royal borough was an hundred and 
twenty ſhillings (L. L. Alfr. 36). The privi- 
leges of the fairs and markets and the autho- 
rity of the Portreeve are ſupported by Ethelred 
(L. L. Ethel. 10). The peculiar juriſdiction 
of the court of Huſtings in London is eſta» 
bliſhed by Edward the Confeſſor; (L. L. Edwd. 
Conf. 35), and William the Conqueror con- 
firms the franchiſes of the cities whilſt he de- 
clares the motives and (pirit of their inſtitu- 
tion, (L. L. Wil. Conq. 61). 

The intention of theſe miſrepreſentations is 
ſufficiently apparent. They evidently tend to 


invalidate the exiſtence of political and indeed 
8 of 
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of civil liberty beneath the feudal government 
except in the inſtance of the Barons. To re. 
duce the buſbandmen and the tradeſinen to u 
ſtate of villenage. To deny the exiſtence of 
the rights we at preſent enjoy, till they were 
wrung from the crown by the arms of its 
vaſſals, and diſſeminated by ſimilar uſurpations 
of the commons, And finally, by thete inſi— 
dious deductions to ſtrengthen the author's at- 
tack upon the privileges we feel, and the con- 
ſtitution we reycre, | 


NQTES 


R o Tm. 


GENERAL INTRODUCTION. 
1 ]* the reign of Gallienus. 


2 Inſt. 140. The true derivation of Wi- 
thernam is piyen contra & nam or uim captio, a 
contrary taking. A proceſs by which the goods 
of A, are taken in licu of the goods of B, which 
he took under colour of diſtrels, and will not de- 
liver when requircd by law. 

3 L'Eſpr. des I.. I. 30. c. 18. 
+ Dal. F. Prop. 12, 


DISSERTATIOSE:L 


On the Folclande and Boclande of the Saxons. 


Am. Marcel. 436. 

6 Cæſ. de bel. Gal. 233. Tac. de mor. Germ. 
637. 

7 Tac. de Mor. 939. 

8 Quiconque eſt un peu inſtruit, ſait que le go- 
vernment de Mogol eſt depuis Gengiz Khan un go- 
vernment feodal; le grand Mogol eſt ſemblable a 
Pempereur d'Allemagne; les Soubas font les 
princes de Vempire, devenus Souverains chacun 
dans les provinces ; les Nabobs font les poſleſleurs 
des grand arriere ſiefs. Voltaire. Fragments ſur 
PInde. 71. | 

9 Monteſq. I'Eſprit des Loix, I. 28. c. 1. Notes. 

10 Un, Hiſt. vol. 19. p. 634, 635. 

11 Monteſq. Eſprit des Loix, I. 31. c. 9. 

S 2 7 Co. 


1 149 J 


12 Co. Cop. 2, 3, 10. Co. Litt. 86. 
13 Dalrymp. Feud. prop. 8. 
14 Hargr. Ed. Co. Litt. Notes 86. 


SECTION I. 


7 Spelm. Gloſ. 64. Tit. Terra Hereditaria. 

2 This I take to be a more probable definition 
than that of Spelman and Coke, a populi telti- 
monio. 

3 That the Boclande was held by the Thains, is 
manifeſt from many paſſages in the Saxon conſti- 
tutions; Si quis Thanorum fit qui in feodo ſuo 
(boclande) Eccleſiam habet in qua fir coemeterium, 
det tunc tertiam partem propriarum decimarum 
ſuarum Eccleſiæ ſuæ.“ L. L. Edg. 2. L. L. Cnut. 1. 
It was not however diſtinguiſhed by the appellation 
of Thain Lande till a late period of the Saxon 
government. 

+ Co. Cop. 3, 4. 

5 As the payment of a certain rent, reſervation 
of a particular common to the lord, and the right 
of taking a fixed number of cſtovers. 

* Co. Litt. 86, 

7 L. L. Æthelb. 5, 13. Si in regis villa aliquis 
occiderit 50 ſolidis amendet, fi in comitis villa 
(Eople dune) aliquem occiderit 12 ſolidis amercet. 

We are told by two celebrated writers, That 
Cople was the proper denomination of the Saxon 
governor of the ſhire; but the word Cople does not 
exiſt in the language; and in the very paſſages al- 
luded to, we ſind him deſcribed by his proper title 
Eorl, Eopl ) Teoyl pegen 7 peoven. Monteſq. I' Eſp. 
des L. I. 30. c. 18. Dalrymp. F. Prop. 12. Jud. 
Civ. Lon. Fd. Wilk. fol. 70. 

9 Populi conceſſus. 


1 I. L. Edw. Conf. 35. L. L. Cnut. 8. 
x : 11 L. L. 
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1: L. L. Edw. Conf. 35. Jun. Etimol. Earl and 
Sheriff. Sir John Forteſcue Aland's Notes on For- 
teſcue Abſ. L. Mon. 62. 

2 L. L. Inæ. Jud. Civ. Lon. L. L. Alfr. 34, &c. 

13 L. L. Edw. Cont. 34. Erant enim aliz poteſtates 
ſuper Wapentachium, quas vocabant ppihin gay 1 les 
quod erat tertia pars provinciæ, qui vero ſuper 
eos dominabantur, vocabantur pnihin zegexay, 
from theſe Thrihings the modern Ridings are de- 
my (Blackſt. Com. 1. 116) as are the Laths from 

th. 

14 Dalrymp. F. Prop. 21. Chart. Will. Conq. 

15 L. L. Edw. Conf. 36. 

1 Monteſq. PEſp. des L. I. 30. c. 8. 

7 Monteſq. PEſp. des L. I. 30. c. 18. L. L. Edw. 
Conf. 36. 

1 Monteſq. Eſp. des L. I. 30. c. 17 and 18. 
Cap. Charlemagne, 3 and 4. 

iy Gratio is nothing more than Gerefa, Greve, 
or Reve latinized. 

20 Monteſq. Eſp. des L. I. 30. c. 18. 

21 Jud. Civ. Lon. Ed. Wilk. fol. 70. &c. 

22 L. L. Angl. Sax. Ed. Wil. 

23 Bract. I. 4. c. 28. 

24 L. L. Inæ. 30. 

25 Dalrymp. F. Prop. 12. | 

25 Romeſcot, Danegeld, &c. L. L. Edw. Conf. 
Io, 11. 

7 L. L. Edw. Conf. 3 5. 

28 Davel- lande Da yol-· lande, and not from the 
fanciful etymology of zix-eal- cyn; that 1s, give all 
in kind. Sir J. F. Aland's Notes on Forteſcue on 
Abs. and Lim. Mon. 72. Lambard is alſo of opinion 
that Gavelkind is derived from zayol tribute or 
tax, but ſuppoſes it to be the rent paid by the te- 
nant in ſocage to the lord. Lamb. Peramb. 528. 
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Ihe old etymology of ziy- eal · cyn may be found 
in Somn. Gavelk. 4. 

#9 Feed. Alfr, and Guth. 2. buran dem ccopl 
de on Faxol.lanveyix. 

3* Sir J. F. Aland's Notes on Fort. on Abſ. and 
Lim. Mon. p. 72. 

31 Seld. Analect, 2, 7. 

32 Glanv. 73. | 

33 Fced. Altr. and Guth. 2. 

3+ L. L. Edw. Conf. 10, 11. 

3s L. L. Xthelb. 5, 13. There ſeems to be the 
moſt intimate connexion between the Gafol of tlic 
Saxon Ceorl, and the hydage of the tenant in ſocage. 
The military ſervice of the Ceorl exactly reſembles 
that branch of the Trinoda Neceſſitas; a duty to 
which every freeman in the realm was liable. 

3% pe nezzilv redemptio hominis, from pee homo 
and pilo redemptio, ſolutio; ſometimes manbore 
compenſatio hominis, by it the ſlayer was redceem- 
ed from death, and the injury done the kindred 
of the ſlain, according to the rude notions of that 
barbarous age, in ſome meaſure compenſated. 

37 L. L. Sal. 44, 66, 74. L. L. Rip. 2, 7. 

35 Somn, Gavelk. 53. 

39 IL. L. ltr. 4. 

4 F. N. B. 198. 

4 L L. Alfr, 37. 
* This is proved by the mention of Herriots ; 
which were only paid by the holders of Boclande, 
as appears by the Chapter of Herriots I. L. Cnut. 
69. where the Eorls, with the principal and infe— 
rior Thains are enumerated as liable to that impo- 
ſition, but not the Ceorls or inhabitants of the 
Foclande, —lHere it may be obſerved, that although 
the Eorls did not hold their ſhires as ficts, yet, as 
they were generally elected from amongſt the Hah 
cipa 


1 
cipal nobility, it is to be preſumed that they 
were for the moſt part in poſſeſlion of Boclande. 

Tonne ne co ye hlaxop» na mage on hiy 
ahra buran hiy hre hepegeara, tunc non aſlu— 
mat ſibi Dominus plus poſſeſſionis ipſius, quam 
juſtum armamentum, i. e. herriotum; if the real 
pray ty had becn intended, the word would not 
ave been che, but Boclanve, or ſimply lande. 

44 I.. L. Edw. Conf. 

45 Blackſt. Com. 2, 85, 

4% From yoc, Libertas or Privilegium, and not 
from Soca, a plough ; hence the Socmen or Liberi. 
Zomn. Gavelk. 138, Litt. 119. 

47 Blackſt. Com. 2, 86. 

#5 Britt. c. 06, 


SECTION IL 


Feen Cn. 

2 Antruſtiones, Fideles. Monteſq.Eſprit des Loix, 
J. 33. c. 16, The great vaſlals upon the continent 
were alſo called Drudes and Drudi, Fideles or An- 
truſtiones, “ ſine ſolatio eſt comitatu Drudorum 
atque Vaſlorum”, Capitula Rhementis et Rhotoma- 
gentis provinciarum ad Ludovic. Regem. an. 818. 

3 Monteſq, Eſprit des Loix, J. 3. c. 25. In 
Italy the Beneſica were rendered hereditary, firſt 
in the direct male line, ſecondly in the collateral 
male line, and thirdly in the female line. L. L. 
Longobard, c. 11, tit. 3, 

4 I.. L. Athelb, In, &c. vid. ſup. 

s L. L. Alfr. 37. L. L. Edw. Conf. 35, In the 
original the law runs thus, “Se mon yeve boc- 
lande hœbbe J him hiy magay lay ven ponne yerron 
pe Þ he hir re moyee yllan of hir mag bupge vi y 
den liye ze yhiv Opye gepivyncyqe vad hit p h 
manna yonbop pxpe de hir xhuman — 
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The word maja, maga, in its general ſenſe is 
potens, valens; may or maga is alſo ſometimes 
tranſlated propinquus, cognatus, but never parens; 
ſurely the context requires it in this inſtance, 

6 It has been ſaid that the prohibitory law of Al- 
fred above cited alluded to all holders of land 
whatſoever, who were in by deſcent, and that a 

wer-of alienating was alſo given by implication 
to all original acquirers; this miſtake is derived 
from the duplicity of the term terra hereditaria, and 
the inſertion of parentes inſtead of potentes: it is 
cleared up however by the Saxon words Boclande 
and maga, which plamly conſine the operation of 
the law to the feuds, and render the above con- 
ſtruction neceſſary. Dalrymp. Feud. Prop. 95, 96, 
97. Arquilivit in the tranſlation of this law is a 
word of purchaſe not of deſcent. : 

7 Monteſq. I'Eſp. des L. I. 31. c. 35. 

3 Book of the Fiefs, 1. 7. c. 1. 

9 Jud. Civ. Lon. Edit. in Æthelſt. 

10 From Heonz Juvenis. 

The word Theoden is moſt unaccountably 
tranſlated Ruſticus, in Wilk. Edit. L. L. A. Sax, 

1 Domeſday, Tit. Ceſtreſc. 

„ Quod igitur in Charta lego Teignis, & 
Drengis, & hominibus ſubintelligo Baronibus, Mi- 
ltibus, & libere Tencntibus, Spelm. Gloſſ. Tit. 
Drenches, 

14 L. L. Cnut. 69. 

15 When Stephen ſwore at his coronation to eſ- 
tabliſh the laws of Edward the Confeſſor, thoſe 
laws were conſidered as a compendium of the 
Saxon conſtitutions, 

16 L. L. Edw. Conf. 35. 

17 Lewis the Debonnaire granted lands to cer- 
tain Spaniards, who fled from the Saracens, an 


condition that they ſhould ſerve in the army like 
the 
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the Liberi; by the Liberi are always meant the 
Allodiarii Capit. V. I. p. 500. 

1 Litt. 9 5. 

19 Manus mittat Dominus ad terram quam ei 
antea dederat, et ſi terram hæreditariam habeat 
ipſa in manus regis tranſeat. L. L. Edw. Conf. 3g. 

Tacitus informs us that cowards were drowned 
by the Germans; the ſame ſpirit breathes in this 
paſſage, Tac. de mor. Germ. 

Monteſq. I' Eſp. des L. I. 30. c. 20. 

L. L. Alf. 4. 

Sir J. Fort. Aland's Pref. to Forton Abſ. & 
Lim. Mon. 98. Spelm. Glofl. 

23 Book of Fiefs, 1. Tit. 1, 

2+ L. L. Cnut. 69. 

*5 L. L. Cnut. 68. Rihre henegeara juſtum ar- 
mamentthn, 

26 L. L. Edw. Conf. 35. 

#7 Domeſday, Lit. Waldenford. 

** L. L. Hen. iſt, c. 1. 

29 Id. c. 14. 

39 L. L Edw. Conf. 35. | 

31 L. L. Edw. Conf. c. 22. Spelm. Glofl. ; 

3 L, L. Edw. Conf. c. 23. Soc immunitas pri- 
vilegium be cy hicena yocnum. L. L. Alf. 2. 

33 L. L. Edw. Conf. c. 2 

34 Id. c. 25. Fœd. Ethel 
be ceamum. 

3s L. L. Edw. Conf. 26. 

36 Illi vero qui non habent has conſuetudines, 
coram juſtitia regis, rectum faciant in hundredis, 
in wapentachiis, vel in Scyris. Id. 

37 L. L. Athelb. 2. & infra.— Inæ, 2. & infra. 
— Alfr. 16, 26. Athelſt. 6. Cnut. 6. 

38 Monteſq. PEſp. des L. I. 30. c. 20. Spelm. 

39 L. L. Salic. Tit. 55. Marculf. Form. 
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DISSERTATION HI. 


8 E C T. Is 


s HE laws that were made in France under 

the firſt and ſecond race, in the aſſemblies 
of the lords and biſhops, were called Capitularies. 
L'Eſp. des. L. 28. 9. 

2 The characters of the Viſigoths, Lombards, 
Burgundians altered conſiderably after their eſtab- 
liſhment in the Roman province. Id. 28. 1. 

3 The Scandinavian Goths had different laws in 
different diſtricts. In the North they had the 
Froſtatinge-lag, in the South the Gulatinge-lag. 
Ragenſoms Lex Froſtonienſis ap. Runolph. Jon. The 
province of Dalecarlia had alſo its peculiar cuſtoms. 
Hickeſ. Thef. 

4 L'Eſp. des L. 28. 2. Marculf. Form, 1. 8. 
LL. Rip. tit. 31. 

5 LL. Cnut. 14. LL. Edw. Conf., 12. Myrcen- 
laga, Dan-laga, Weſtſeaxna-laga: there is a ridi- 
culous derivation of Myrcen-laga from Marcia a 
Britiſh queen; which is properly rejected by 
Spelman. Gloſſ. tit. Myrcen-laga. The law of 
the Jutes in Thanet was ſwallowed by that of the 
Welt-ſaxons. 

5s Alcoran, &c. 

? Tac, de Mor. Germ. 

3 LL. Boior. 1. 7. 

9 LL. Rip, 89. LL. Longobard. 2. 52. 9. Id. + 
$9. 25. * | 

LL. Sal. 1. 2. 3. 4. 5. 6. 7. LL. Bavar. 2. 20- 
LL. #thelb. LL. Loth. et Edr. LL. With. 


LL. Inæ, 21 et infra; LL. Alfr. 40 et infra. LL. 
Zthellt. 
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#thelſt. 1, &c. LL. Fdm. 1, &. LL, Cnut. 1. 
LL. Edw, Conf. 1 5. 

10 The appellations of the tenants in capite, 
however diſtinct, are all derived from ſome term 
expreſſive of the cloſeneſs of the connexion between 
them and the king, and of the fidelity which they 
owed him as their liege lord. 

_ Cyninges Thegen, Regis Thainus originally ſig- 

nified the king's ſoldier in an emphatical ſents, as 

2 en in whom he more particularly con- 
ed. 

Baro was derived from Vair Goth, Wer Sax. and 
Bar and Baro Franc, Theotiſc. Homo. The pro- 
miſe to be the man of the ſuperior lord was the moſt 
eſſential part of the oath of fealty, and was under- 
ſtood as a declaration of obedience and fidelity. 
Baron in its original ſenſe was alſo a forenſic term 
in Normandy and England, and ſignified an 
huſband. Hickeſ. Th. 1. 2. 92. 


Drudo was derived from Truad Franc. Theotiſc. 


and Treowad Sax. Fidelis. Id. 94. 

Antruſtio had the ſame original, 

Vaſſallus from the Franc, Thept. Fads-ſcalc, Fi- 
delis miniſter. Id. 1, 2. 100. 

n Thegen, Thegn, Thainus, Tainus, Thane, 
Thain, was the uſual title of honour in England till 
the Norman conqueſt, and in Scotland till a later 
period. LL. Zthelr. Ed. Wilk. f. 118, 

12, LL. Edw. Conf. 21. 22. 23. 24. 25. 26. 28. 
The rear vaſlals were the knights who held of the 
tenant in capite or meſne lord; they were called in 
France Vavaſſores, Valvaſſores, Vavaſſours, a cor- 


ruption or rather a diminutive of Vaſli, Fiduciarii. 


Du Cange Gloſſ. tit, Vavaſl, The Saxon terms for 
a rear vaſſal were Medemra Thegna & Les Thegna, 
an inferior Thain. He was alſo ſtiled Theoden or 
Lord, in the ſame manner as the Vavaſſour or 

T 2 Knight 
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Knight of the Normans received the appellation of 
Dominus. LL. Cnut. 69. Gloſſ. ad. Spelm. Cod. 
tit. Thainus. Jud, Civ. Lon. Edit. in Athelſt. 

And here perhaps it may not be amiſs to obſerve, 
that the word Theoden, by the unaccountable mil- 
repreſentation of a learned and indefatigable writer, 
has been rendered Servus, Rufticus. Theo it is 
true may be ſo tranſlated, but the proper ſigniſi- 
cation of Theoden is Dominus. Somn. Dit. Chron, 
Sax. Abing. Poet. ap. Wanl. Hick. Theſ. vol. 3. 95. 

Wilkins is guilty of the miſtake in his edition of 
the Saxon laws. Jud. Civ. Lond. 

3 The freemen were thoſe who were not attached 
to particular Lords by the feudal ties; or ſubjcct 
on the other hand to baſe and villein ſervices. 
They were known in France by the name of the 
Liberi, and their territory by that of Allodium; from 
All Fr. Th. All; and Lod or Lood Cimbr. the pro- 
duce of the land; ſo All- lood ſignified the abſolute 
produce of the land, without any payment, render, 
or acknowledgment; the dominium directum as 
well as the dominium utile. Hickeſ. Theſ. 1. 2. 
go, L'Eſpr. des L. 30. 17 and 18, 

In England they received the appellation of 
Ceorls or Huſbandmen and Socmen or Freemen; 
and their land was _ the Folclande, 

'4 I.L..Fdw, Conf. 32. 33. 34. 35. | 

15 Id. 32. n Vr 

15 Spelm. Gloſſ. tit. Friborg. 

17 LL. Edw. Conf. 15. | 

3 LL. Athelr. 1. . 

19 Fœd. AElfr. Guth. 3. It is probable that the 
cuſtom originated from hence, which afterwards 
became general, of extending the jury upon the 
trial of a tenant in capite to the whole — of his 
peers, inſtead of confining it, as in common caſes, 
to twelve or any other arbitrary number. In 7/15 
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inſtance a the Thains in the wp wrap were anſwer- 
able for the crimes of one of their brethren; and 
not a particular aſlociation of ten alone, which was 
the caſe with reſpect to the inferior Thains and Al- 
lodiarii. 

20 LL. Xthelr. 1. 

21 LL. Edw. Conf. 20. 

*2 Blackſt. Comm, 3. 324. 

23 Feed, Alfr. & Guth. z. 

24 Id. 

25 LL. Zthelr. 3. Ed. Lamb. Mirror, c. 5. ſect. 
1. de Alfredo Rege. LL. Edw. Conf. 1. 

26 In the ordinances of the marches of Wales in 
the time of Æthelred, the juries are directed to be 
compoſed of fix Engliſh and fix Welch; this was 
the origin of the modern juries de medictate lin- 
gu. Conf de mot. Wal. temp. Athelr. 

27 The Rathimburgi and the jury of the count 
in France had no definitive right of judgment; 
they acted merely as directors of the Ordeal and 
the Combat, and as aſſeſſors of the Freda and Com- 
ſitions: this appears to be the extent of the au- 
thority of the Pares. 

28 The jurics in the courts baron were intro- 
duced by the Normans. | 

29 See the account of the death of Godwin, M. 
Weſt. Glanv. I. 14. c. 1. Lamb. de Ord. 

30 Gl. & Lamb. ubi ſupra. 

3: Spelm. Gloſſ. tit. Ordale. Lamb. de Ord. 

3* LL. AÆEthelr. Ed. Lamb. Mirror. c. g. ſect. 1. 
EL. Edw. Conf. 1. | 
33 Feed, Alfr. & Guth. 3. 

34 Brompt. 

35 M. Weſt, | 

35 The villein had no alternative, 

37 L'Eſpr. des L. 28. 17. : 

33 LL. Athelſt, 7. 19. 21. 23. Jud. Civ, _ 
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LL. Fdg. 62. LL. Edw. Conf. 9. Spehn. Gloſſ. tit. 
Ordale & Lada, Gloſſ. ad LL, Sax, Ed. Wilk. tit. 
Ordale, LL. Rip. 31. Ff. LL. Hen, 1. 64. 12. The 
trial by the croſs ſeems not to have been eſtabliſhed 
by the Saxons, | g 
39 LL. Inæ, &c, 
40 LL, Edw. Conf. 12. LL. Æthelb. 5. 13. LI. 
Inæ, MSS, ap. Spelm. 75. Capit. 1. 512. Were- 
gild ſolutio or redemptio hominis, Manbota com- 
nſatio hominis; Wita ſeems to have been a mulct 
r flight offences, in oppoſition to Bota, which 
was appropriated to more ſerious crimes: Fyte- 
wite, for example, was the fine for engaging in an 
idle brawl, and Man-bote the compenſation paid 
by a murtherer. | 
- 41 2 — ih derived — — Fr. oh, 
rythe Sax. ſignifying peace; by the payment 
the fredum the lord's peace was , 
4 L'Eſp. des L. 28. 12. 
43 LL. Inæ, 70, &c. 
„LI. Fithelb. 5. 13. Fœd. Alfr. & Guth. 2. 
J. L. Sal. 44, 66. 74+ LL. Rip. a. 7. 
45 LL. Edw. Conf. de Sac. Soc. Thol. Theam, 
& Infangthefe, 
40 LL. Elfr. 4. 
47 LL. Edw. Conf. 25. 
Tac. de Mor. Germ. | 
49 LL. Cnut. 22. LL. Æthelr. 4. 
$9 This appears to be true ſtate of the conſtitu- 
tion of a Saxon jury in the determination of civil 
diſputes. Various and contradictory are the opi- 
nions of Spelman, (Gloſſ. tit. Juratores & Aſſiſa.) 
Hickes, (Thef, Ep. Dif. I. 1. v. 2. f. 34.) Dutreine, 
(Gloſſ. tom. 2. p. 167.) Glanville, 2. 10. 16. Poly- 
dore Virgil, and many others upon this abſtruſe 
ſubject. I have compared them as illuſtrating the 


the Saxon laws, but have been directed in my de- 
| termination 


= 


termination entirely by the latter, which are ex- 
reſly in favour of the actual eſtabliſiment of a 
ury of twelve men for the deciſion of civil cauſes 
in the reign of Edward the Confeſſor; though per- 
haps it differed from the modern tribunal in the 
mode of its election, and in the permanency of its 
r LL. Ethelr. 3. Conf. de mont. 

allic e. LL. Edw. Conf. 56. & 1. 

Ihe jury was eſtabliſhed in very carly times in 
the different kingdoms of Scandinavia - it was 
called Nembda, Nominatio, becauſe ſix of the jury 
were named by the plaintiff, and fix by the defen- 
dant. Olai. Verelii in indice Goth. 

In the laws of the Viſi-goths we find “ that no 
« ſervant, or one under the controul of another, 
* could ſerve on a jury ; that a juryman might be 
* fined for not attending; that the jury was liable 
to an amercement upon an attaint in falſe judge- 
„ ment; and that it was properly ſummoned from 
« the diſtrict where the land lay :” it is unneceſ- 
ſary to point out the reſemblance between theſe re- 

ations and thoſe that prevail in our own law. 

L. V. Goth. Edit. Ol. Rudbeckii, ch. 2. 3. 6. 

The origin of the Nembda is generally imputed 
by the moſt rational of the northern antiquaries to 
Waldemar king of Denmark and Norway in the 
twelfth; or, with great appearance of probability, 
to Regner Lodbrog in the ninth century. Reſenii 
Notæ ad jus Aulicum Canuti. Olaus Wormius, 85. 
Sax. Gram. Hiſt. Dan. c. 9. | 

Some there are who have deduced this cuſtom 
from the antient conſtitution of Troy, from whence 
according to a well-known hypotheſis, the great 
Woden is ſuppoſed to have emigrated, and to have 
carried its inſtitutions into the delightful regions 
of the north, the ſeat of tranquillity and of the 
terreſtrial paradiſc—but theſe are the dreams of pre- 

judice 
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judice and fcientific romance. Rudbeckius ubi 
os. Caroli Lundii Zane. Edda Iſland. Edit. 
n. 
* Ibi Odinus principes quemadmodum in Troja 
* conſtituit, duodecim prefectos ſtatuens in Sigtu- 
e nenſi qui jus dicerent.“ Raims. Kringal, c. 2. 
5! LL. Edw. Conf. 1. & 35. 


SECTION II. 


3* Tac. de mor. Ger. 

$3 Id. | 

54 We can diſcover no traces of the word Framea, 
which is given us by Tacitus as the German term 
for a lance, in any of the Teutonic dialects; it is 
poſſible that it was borrowed of their neighbours 
by the Germans who bordered upon Gaul, and was 
conſequently of Celtic original. We are aſſured 
by Cæſar and Lucan that Bardus was the Gallic 
word for Poet; and by Tacitus that it retained the 
ſame ſignification in Germany; and in honour to 
the accuracy of thoſe illuſtrious writers, we may 
obſerve with pleaſure, that at this day among the 
Britons, the undoubted progeny of the Celts, the 
appellation of a poet is Bardd; and that the an- 
cient Goths had alſo their Barda, which is at pre- 
ſent retained with little or no variation in molt of 
the languages that are immediately derived from 
the Teutonic. 

55 Tac. de mor. Ger, 

86 Id. 

57 Pott. Ant. Græc. | 

53 If the cenſure had been intended to ſtigmatize 
the coward, the {word would-certainly have been 
comprehended with the ſhicld. 
5809 Tac. de mor. Ger. 


% id. 
6 · Fairy 
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62 Fairy Queen, b. 3. c. 4. The ſhield in the 
above quotation is ſtiled the “ three- ſquare 
ſcutcheon;“ this expreſſion illuſtrates what has 
been ſaid reſpecting the unfitneſs of the German 
ſhields to defend the face; they ſlanted gradually 
from the baſe at the top, and ended in a point at 
the graſp. Their form was extremely convenient 
for the horſeman, in the management of his 
reins; but very ill adapted to guard his face from 
the aſſaults of his antagoniſt ; when he raiſed his 
arm for that purpoſe, he preſented a narrow lip 
of ſteel, ſcarcely wider than his wriſt, as his ſecu- 
rity againſt the terrible impreſſion of the Roman 
Pilum. 

6: Knight, Cnythe, Sax. 

63 Form, Marculf. Præfatio. LL. Lomb. 2. 59. 


3. 41. 6. | 

54 L'Eſp. des L. 28. 14. Dalrymp. F. Prop. 
308. ; 

6 L'Eſp. des L. 28. 18. LL. Lomb. I. 2. tit. 
$5: 1. 34 


66 L'Eſp. des L. 28. 18. 

67 Id. 28. 19. 

68 LL. Sal. Pactus legis 76. The Salic law de- 
termined by hearing witneſſes on both ſides. 

69 Epiſt. Ep. Agob. apud Spelm. Gloſſ. The 
law Gombete, compiled by Gundebald, was long in 
uſe among the Burgundians, as the Salic law was 
in France. Mezeray Hitt. de Fr. 20. 

70 L'Eſp. des L. 28. 19. | 

71 Battle was joined at Orleans upon a demand 
of debt. Chart. Lewis the younger. 

72 Beauminoir, c. 61. 312. 

73 Chart, Louis le Groſſe. 

74 LL. Gulielm. Conq. 58. 

75 Id. 63. 


76 Id. 63. 
U 77 Id. 
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77 Id. 68. 69. 70. 

75 Huntingdon, 371. 

79 Mat. Paris, 9. 

50 Spelm. Cod. in Wilh. Ruf. apud Eadm. 48. 

8: LL. Hen. 1. 72. 

at: Say, 1 

#3 Id. 48. Spelm. Cod. in Hen. 1. 

5 LL. Hen. 1. 72. 

35 Chart. Hen. 1. an. 1108. 

86 Math. Paris, 12. 

87 Mezeray Hiſt. de Fr. 40. 

8 Brit. 22. Mir. 2. 7. 3 Inſt. 132. 2 Inſt. 68. 
Id. 69. 

89 Glanv. 14. 1. Bract. 3. 118. 119. Brit. 8. 
20. Fleta I. 21. Mir. 2. 11. ILitt. 500. 3 
Init. 122. 

9> Glanv. 2. 11. 21. F. N. B. 4. 

9: Spelm. Gloſſ. tit. Camp. 

9? The ſame form was obſerved in both in- 
ſtances. 

93 From hence originated the modern cuſtom of 
bringing ſeconds into the field, who ſoon deviated 
from the ancient punctilio, and not only appear- 
ed with arms, but exerciſed them upon each other; 
this barbarous cuſtom ſeems at length to be hap- 
pily aboliſhed, | 

94 Laiſſez les aller en le nomme de Dieu. 

95 Such was the interference of Richard II. in 
the famous combat between the dukes of Here- 
ford and Nortolk. 

9% Conſtitutio Thomæ de Woodſtoc Ducis Glo- 
ceſtriæ edita in tempore Richardi ſecundi, apud 
Spelm. Gloſſ. tit. Campus, A ſpirit of equity and 
impartiality, and a nice obſervance of punctilio are 
prevalent through the whole of this authentic and 
curious document. We cannot help being ſur— 


prized that in an age when the general notions of 


juſtice 
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juſtice were ſo clear, the mode of aſcertaining the 
right ſhould be ſo abſurdly precarious. 

The Mareſhall, who is frequently mentioned in 
the above ordinance, was an officer of high diſ- 
tinction, as may be gathered from the import of 
his name, which ſignified the great or principal 
ſervant to the king, from mare, magnus, & ſcale, 
ſervus. Fr. Theot. He was ſent as ambaſſador in 
caſes of peculiar importance: king Richard I. de- 
puted his Mareſhall to the governor of Meſſina to 
deſire proviſion for his army; in military affairs 
he was only inferior to the conſtable; he had a de- 
puty or ſeneſchal (from ſinn, vicem, & ſcale, ſervus) 
and his inferior officers were the heralds and pur- 
ſuivants. Matt. Paris 160. 

97 Spelm. Gloſſ. tit. Campus. 

9 L'Eſp. des L. 28. 20. 

99 Id. 28. 29. 

200 Spelm. Gloſſ. tit. Campus. 

101 'The tournaments were probably ingrafted 
by the Barbarians on the amphitheatrical amuſe- 
ments of the Romans. 

192 A ſoldier (ſays Matthew Paris) who had 
paſſed his life in the murther of the innocent, in 
rapine and in tournaments, Matt. Paris 218. 

'#3 You may find a full account in the above 
hiſtorian of the uncommon ſtrength and valour of 
Godfrey of Bulloign and Robert the Norman, 
M. Paris 36. And the acts of Richard I. Id. 170 
and 194. | 

104 Gieruſalemme, Cant. 20. 

195 In an. 1178, Henry the ſon of Henry II. held 
tournaments in France with running at the ring, 
and was frequently the victor. M. Paris 136. 
Id. 177. 

When the barons were in poſſeſſion of the city 
of London againſt king John, they amuſed them- 


ſelves with a tournament. Id. 255. 
U 2 196 The 


L 156 ; 

16 The Miſchianza was a feſtival held at Phila- 
delphia in the year 1778, and is pretty accurately 
deſcribed in the Diſſertation. | 

197 Rapin. | 

103 The ſtrange deciſions of the ſeveral jurics 
under the direction of Hale, upon the trials of the 
reputed witches in the laſt century, are well known; 
as is the more cquitable determination of a Buck- 
inghamſhire jury in the preſent, in the caſe of ſome 
of the inhabitants of Tring in Hertfordſhire, 

109 L'Eſpr. des L. 28. 20. 

As the Salic laws are mentioned in the foregoing 
Diſſertation in terins of reſpect, as inſtitutions ot 
a more reaſonable and equitable contexture than 
the various Barbarian codes of that dark and ſuper- 
ſlitious age; 1 may perhaps be forgiven in my 
attempt to diſpel the almoſt impenetrable darkneſs 
which has obſcured their original. — 

The Preſident Monteſquicu has aſſumed, “ that 
e the houſes of the ancient Germans were ſur— 
c rounded” with a ſmall incloture,” and he refers 
us to Tacitus. “ Vicos locant, non in noſtrum 
% morem connexis & coherentibus adiſicis ; ſuam 
& quiſque domum ſpatio circumdat.,” The inter- 
pretation of which ſcems to be this: * The houſes 
of their towns are not connected like ours in a con- 
tinued range of buildings; but are all farrounded 
with a void ſpace.” By this conſtruction we make 
the Iiſtorian conſifient with himfelf, and with 
Geſar, when they aflert that the Germans had no 
incloſures, boundaries, or land-marks : Neque 
quitqam agri modum certum, aut fines proprios 
habet. (Cwſar. de bello Gal. Com.) I ſhall not.“ 
attempt to follow the Preſident in his attempt to 
prove, that this fancied incloſure deſcended to the 
Ins alone; but ſhall confine myſelf to the conſi— 
deration of his laſt aſlertion, that it received - 

| appe 
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appellation of the Salic land, or the land of the 
houſe, from Sala, that ſignified an houle. 

The word Sala it is preſumed is of Teutonic 
origin, but it is in vain that we ſearch for it in any 
of the Teutonic languages; Hus was the common 
term for an houſe in the Gothic, the Cimbric, and 
the Anglo-Saxon ; Sala, it is true, may be diſco- 
vered in the gloſſaries of the harbarous Latin; but 
its proper ſigniſication was an Ila; it was derived 
from the Gothic Alhs, the Cimbric Hal and Holl, 
the Franco-Theotiſcan Sal, and the Saxon IIcalle; 
the Engliſh Hall is derived immediately from the 
Saxon; from Sal the Franks formed the Latin Sala, 
the French form Salle, the Italians Sala, and the 
modern Britiſh Saloon. 

The primitive ſigniſication of Alhs, Sal, and 

Healle, was the court of the prince, or the edifice 
in which the popular aſlemblics were convencd ; 
when the feudal lord was inveſted with the judicial 
power, the term was applied to the largeſt and 
principal apartment of his manſion, where the de- 
ciſions of juſtice were pronounced, and the rights 
of hoſpitality maintained, 
But antecedent to the departure of the Franks 
from Germany (and the Salic law originated before 
that period) the conſtitution of the feuds was un- 
known, the houſes of the noble and the brave were 
conſtructed with mud and ruſhes ; they were deſi- 
cient in every conveniency, and cannot be ſuppoſed 
to have contained a varicty of rooms with ſeparate 
denominations and diſtinct offices. 

Hence it follows, that Sal or Sala was never ap- 
plied by the Franks to any diſtinct part of the houſe 
of a private individual, till after the introduction 
of the feuds; much leſs was it extended by the 
rhetorical figure of a ſimple and illiterate nation to 
thc houſe it{clt, | 

It 
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If the Salic law had really been derived from Sala, 
it muſt have bcen confined to thoſe peculiar conſti- 
tutions which reſpected the land and houſe from 
whence it received its denomination. But this is 
not ſo much as ſurmiſed ; the Salic code compre- 
hended a vaſt variety of articles, it was received 
by the Franks together with the Ripuarian ; and 
may be fairly conſidered as a written collection of 
the cuſtoms of the Salii, as the latter was of thoſe 
of the Ripuarii. | 

Nor is it neceſſary to recur to theſe ſubtle refine- 
ments for the reaſon of the female incapacity in the 
ſucceſſion to the crown of France; it is given us 
by the Preſident himſelf, and is as ſatisfactory as it 
is ingenious: © Women, (ſays he) ſucceeded 
“ neither to the Empire nor to France, becauſe at 
cc the eſtabliſhment of thoſe monarchies, they were 
“ incapable of ſucceeding to fiefs; whereas in 
« monarchies that were founded after the eſtabliſh- 
« ment of the perpetuity of the fiefs (as by the 
« Normans in England) the heir-female was per- 
c mitted to ſucceed (a).“ 

Hickes is of opinion that the Salic laws, in ge- 
neral, received their denomination from the courts 
of the kings and princes in which they were made ; 
or rather (I preſume) collected: but in this ſenſe 
the Theodoſian code and the book of the fiefs 
might with equal propriety receive a ſimilar ap- 
pellation (6). 

Nothing perhaps 1s more puzzling in the peruſal 
of feudal antiquities, than the diſtinction between 
the Lord of the Beneficiary, and the Governor of 
the Allodial Tenants. The chiefs of the counties, 
ſhires, and provinces, in particular, have been dit- 
ferently deſcribed in diflerent ages and kingdoms; 


(a) L'Efpr. des L. 31. 32. 
(6) Nickel, Tick v. 1. I. 1. f. 97. 
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inſomuch that it is almoſt impoſſible to diſcover the 
ſame judicial officer diſguiſed under a variety of 
terms, Cimbric, Francic, Saxon, Latin, German, 
French, and Engliſh. I ſhall endeavour to trace 
him however through all his changes. 

When the Franks had eſtabliſhed themſelves in 
Gaul, they appointed a ſupreme governor in every 
province, with authority over all, whether Franks 
or Romans, who were unconnected by the feudal tye, 
whom they dignified with the title of Graff, a name 
in their language importing wiſdom : this in the 
barbarous Latin of the times was rendered Graſio; 
but was afterwards changed, when the Franks had 
laid aſide their primitive dialect, and had formed 
the modern French upon the ruins of the Latin : 
the Grafio aſſumed the appellation of Comes, which 
had been appropriated in the lower empire to a 
{tation of the firſt importance; it was melted 
however into the vernacular term Count, which 
has extended itſelf into Spain, Italy, and Britain, 
and even into Greece; where the K#vro in the 
twelfth century was an officer of great dignity. 

The Saxons, when they divided their acquiſitions 


in Britain into ſhires, appointed a governor in each, 


whom they called Gereta, a term of the ſame im- 
port with Graf; his authority was confined in like 
manner to the Socmen or Freemen, It is probable 
that his title of Er was introduced by the Danes 
at a very early period; it ſeems to be à corruption 
of the Cimbric Jarl, and became the uſual appella- 
tion of the Gerefa under the Dano-Saxon govern- 
ment. As for Ealdorman it was a general name 
importing veneration and eſteem, as the Roman 
ſenators were ſtiled Patres, the Saxon Eorls were 
conſidered as Laldarmen, non propter ztatem (ſays 
the law) ſed propter ſapientiam & dignitatem. 
But when the Normaas had ſubverted the ancient 

con- 
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conſtitution of the kingdom, the ſhires aſſumed 
the form of ſiefs, in imitation of a ſimilar revolution 
in France: the Horls became feudal tenants, the 
received the name of the Counts, they aſſerted their 
prerogatives, and ſubmitted to ther ſervices. 

The name of Count however expired with the 
uſe of the Norman dialect, the ancient title of Eorl 
was reſumed (with the alteration of a ſingle letter) 
and continues as an honorary diſtinction, though 
the military ſervices have been long ſince obſolete, 
and the civil juriſdiction conſigned to an officer 
who retains the diſtinguiſhing appellation of Vice- 
comes or deputy to the Harl. 

Perhaps it is unneceſſary to add that Grave, 
derived immediately from the Francic Graff, con- 
tinues to be the appellation of a Count throughout 
the German empire. 

Spelm. Gloſl. tit. Eorla, orl. 

Wilk. Glofl. tit. Eorl, Aldermannus. 

Jun. Etym. ELorla. 

LL. A. S. Jud. Civ. Lond. f. 70. Ed. Wilk. 

Bede Sax, Tranſl. Alfr. 

Sax. Chron. an. 938. 

Cantacuzeni Hiſtoria, I. 1. c. 40. 

Dict. Cimbr. Run. Jonæ. ap. Hickeſ. Theſ. I. I. v. 2. 

LL, Edw. Conf. 35. 

Du Cange, Gloll. 
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DISSERTATION III. 


** 


2 IR J. Dalrymple. Feud. Prop. Hiſt. Conſt. 
of Parliam. Sp. Gloll. tit. Allod. 

2 The Allodial or Gavel lands were held cither 
in Socage or Gavel-kind, The Counts in France 
originally held their counties as Allodial property; 
but aiterwards as ſiefs. 

3 Du Haillan, 184. Parliaments were invented 
by Pepin Maire du Palais; “Aux quels coult umicr- 
« ment aſſiſtoĩent les Princes & les plus grands 
„ Seigneurs de Royaume, les plus vencrables gens 
ce gliſe, & les plus honorables hommes entre les 
& perples.” The name of Parliament was aftcr- 
wards transferred by Philip le Bel to the courts of 
dernier reſort at Paris, and the provincial cities; 
the general aſſembly was diſtinguiſhed by the name 
of the Council of the "Three Ettates, Du Haillan, 
184, 185, 187. Whitelocke ſays, that the lalt 
time of its mecting was in the year 1561, under 
Francis the Second ; but Dr. Robertſon, with more 
propricty, in 1614. We have an account in Ihu— 
anus of the meeting of two aflemblies. The liril 
at Paris in 1558, for the expreſs purpoſe of railing 
ſupplics, ut rem pecuniariam expecdiret,” The 
King opened the ſellon with 2 tpeech ; the Cardinal 
of Lorain appeared as prolocutor for the F.cclefiaſ- 
tics, the Duke of Nevers for the nobles, the Preſi- 
dent St. Andre for the lawyers, who had been lately 
added to the three eſtates, and Guillart de Merfircs 
for the people. Thuan, tom. 1. 681. "The laft 
convention he mentions was at Blois in 1568. 


Tom, 4. 625. | 
X 4 Mczceray 


„ 

4 Mezeray 47. 

Cap. Car. Calv. anno 864. Art. 6. 

s Prem. Legum Inæ. Ethelb, With. Loth. & 
Edr. L. L. A.S. Ed. Wilk. 

7 Co. Fpiſt. 9. Rep. 

The Charter appears with the name of Hard:- 
canute, but Spelman thinks from the occurrence 
of the term Parliament, that it was manifeſtly of a 
later original. Sp. Conc. 534. And this opinion 
is confirmed by the mention of Ethelburg as Arch- 
biſhop of Canterbury in the reign of Hardicanute, 
although we are aſſured by Matthew Weſtminſter, 
that Kadſius ſucceeded to that ſee on the death of 
Ethelburg, two years before the acceſſion of the 
monarch in queſtion, whom he afterwards crowncd. 

9 Theſe terms were indiſcriminately applied. 

19 L. L. In. L. L. Alfr. Feedera. Alfr. & Guth. 
& Edwd, & Guth. L. I. Athelſt. L. L. dm. 
L. L. Edg. L. L. Athel. L. L. Cnut. L. I. Wil. 
Cong. 1 

11 Sp. Conc. 1. 539, 552, 189, 194, 387, 428, 
444» 494 

12 Chart. Ethelr. Sp. Conc. 1. 614. 

'3 L. I. Edwd. Conf, 21. 

4% L. L. In. 5, Alfr. 5. Cnut. 89. Edwd. 
Conf. 2, 4, 5, 8. 

's L. L. Edwd, Conf. 35. 

16 Sce the preambles of the Saxon laws in general. 

17 Chart, Edg, Hickel, Th, 1. Chart. Biornw, 
Ilickeſ. Th. 1, 

15 A Duke in Sweden is called Heertog. 

'9 L. IL. Edwd. Conf, 36. 

20 8p. Glo. tit. Ald. Karl. The Earl is called 
Jarl. in vit. Hialmari, M. S. Run. Hickef, Th. 1. 

21 L. L. Wil. Conq. 1. 

22 Sp. Cod. 

23 Lamb. Per. 500. Farls are mentioned in Sax. 
An. an. 938. Horla Drihten. 


4 SP. 


E 


24 Sp. Gloſſ. tit. Aldermannus. 

25 Conſt. Kdwd. Sen. Sp. Conc. 1, 387. 

36 L. L. Alfr. 2. Edwd. Conf. 26, 35. Sp. 
Conc. 1. 189, 194. Chart. Edg. Hicke Th. 1. 
Chart. Biornw. IIickeſ. Th. 1. 5 

#7 Book of the Fiefs, 1, 2. Franco Gallia 14. 
L'Eſpr. des Loix, 6, 1. 

he Diſc. Thegn was the dapifer or ſteward, 
an officer of great conſequence in the houſeholds of 
our ancient monarchs. Sp. Conc. 1. 507. See 
alſo Mezcray in the cuſtoms under the firlt race, 

29 Co. Litt. 

30 I.. I.. Edwd. Conf. 26. 

31 L. L. Cnut. 17. Cap. Charl. 1. 135. 

3 I.. I. Cnut. 17. 

33 There are three propoſitions which I ſhall 
undertake to prove in confirmation of what I have 
advanced, reſpecting the popular election of the 
Forls. 1. That the Gereta was anciently called 
the Ealdorman. 2. That the Forl, the Kaldorman, 
and the Gerefa were convertible terms, and that 
the officer deſcribed under thoſe titles preſided with 
the Biſhop in the Folcmote, and was the ſupreme 
judge of the county. 3. That he is invariably ſet 
in oppolition to the 'Thains, 

In ſupport of the firſt of theſe propoſitions we 
learn from the expreſs authority of the laws of 
Edward the Confeſlor, that the Gerefa or Greve 
(the Grafio of the Franks, the Grave of the Ger- 
mans) was anciently ſtiled the Kaldorman. “ Gravi 
« qui ſuper alios prefecturam habent, ita apud 
* Anglos antiquitus vocabantur Ealdormen, quali 
* ſeniores, non propter ſenectutem, cum quidem 
« adoleſcentes cflent, ſed propter ſapientiam.“ 
L. I. Edwd. Conf. 35. 

The ſecond point may be proved by numerous 
quotations from the Saxon laws. In illo comitatu 
„ {int epiſcopus & aldermannus.” L. L. Edg. 5. 
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« Ft illis Folcmotis interſint epiſcopus & alder- 
46 mannus.” L. L. Cnut. 17. Si ſacris initiatus 
vel alienigena per aliquam rem ſeducatur de pe- 
& cunia vel de vita, tunc Rex ei adeſſe debet, vel 
«© Comes (Forl) qui in regione, & Epiſcopus gentis 
“ ejus pro cognatis & pro patronis, &c.“ Feed. 
Edwd. & Guth. 12. „ Tunc curet Oflac Comes 
% Forl) & exercitus omnis qui in comitatu (Fal- 
« dordome) commoratur,” IL. I. Edg. f. 82. 
“ Comites (Eorlas), & Duces, & judices & præfec- 
© tos ſimiliter etiam oportet juſtitiam diligere 
« coram Deo & coram mundo.” L. L. Cnut. Be 
Eorlam. Archiepiſcopi, Epiſcopi, Comites, Ba- 
« rones & omnes qui habent Sacam, & Socam, 
« Thol, Theam, & Infangthefe.“ L. L. Edwd. 
Conf, 21. Et volo ut Epiſcopus & Gerefa hoc 
« jubeant omnes illos qui eis obedire debent.“ 
L. L. Athelſt. 1. Sub præfecti (Gerefan) teſti- 
„ monio in conventu * (Folcmote).“ L. I. 
Athelſt. 10. The Eorl, the Ealdorman, and the 
Gerefa are indiſcriminately deſcribed in theſe con- 
ſtitutions, as the heads of the counties, and the 
companions of the Biſhops in the Folcmote. 

The laſt propoſition is evident from the following 
paſſages. ** St ad Aldermannum vel Thainnum re— 
« fugiat, &c.“ L. L. Athelſt. 2. Eorl & Ccorl, 
&« Thegen & Theoden.“ Jud. Civ. Lond. © Ft 
« quilibet Gerefa, qui hac negligit, ſolvat, &c. 
e ct 11 fit Thainus, qui hoc facit, ad tit.” L. L. 
Athelſt. 

The governors of the ſhires, diſtinguiſhed by 
theſe various appellations, were elected by the 
people in the Folemote. “ Item aliud Folcmote 
« efle debet in quolibet comitatu per -provincias 
& patrias totius regni univerſas, ſcilicet in capite 
% Kal. Oct. ad providendum ibi, quis erit Vicc- 
« comes (Gerefa), & qui crunt corum Herctochi.” 
L. L. Edwd. Conf. 35, Secalſo Hickeſ. Th, Chart. 
| Biorn. 


10 


Biorn. 2, 80. & Chart. Edg. 2. 159. Sp. Gloſſ. 
tit. Ald, and Sir J. F. Aland's preface to Fort. on 
Abſ. & Lim. Monarchy 43. (Sce alſo a Diſſertation 
on the Folclande and Boclande of the Saxons pub- 
liſhed by White 1778, 12. And a Diſſertation on 
the Judicial Cuſtoms of the Saxon and Norman age, 
1780. Notes 43). 

34+ I. I. Edwd. Conf. 1, and 35. 

35 Preambles to the Saxon laws. 

30 J.. L. Kdwd. Conf. 35. 

37 I. L. Edwd. Conf. io, 11. Sir J. F. Aland's 
preface to Fort. on A. and I.. Monarchy, 72. 

33 Du Haillan, 184, 185. 

39 Franco Gallia, 141. 

49 Fouchet's Antiq. temp. Pip. 26. 

4: Thuan. Hiſt. tom. 1. 681. 

4* Franco Gallia, 40. 

43 Rap. 106. Sax. Chron. 955, 956. 

44 Rap. 130. Sax. Chron. 1041. 

45 Rap. 134. Sax. Chron. 1066. Speed 48, 
Pol. Verg. 141. 

46 Mat, Par. 5, Athelſtan was elected King, 
e magno conſenſu optimatum, & omnium favore.” 
Malmſb. 102. 

47 Preambles to the Saxon laws, 

4% For Edgar's flect fee Sax. Chron. For Alfred's 
ſce Mirror, 1, 5. 

49 Sp. Conc. 1. 230. Pol. Verg. 4. 87. Sp. 
Gloll. 2 Romeſcot. f wy n 

$9 P, Verg. 4. 87, Whit. Parl. 2. 180, 

5! Sp. Conc. 1. 312. Sp. Gloſſ. Romeſcot. 
P. Verg. 487. For Ina's monaſtic life fee Hig. 
Polychronicon. “ P'lebeio cultu amictus inter 
„ mendicos conſenuit.“ 

52 For the introduction of Romeſcot into Mercia 
by Offa, fee the ſame authorities. 

$3 L. L. Edg. 4. 
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5+ L. Caut. M. S. Sp. Gloſſ. tit. Romeſcot. 
ss Statuerunt Angli. Speed. A Rege & proceri- 


bus decretum eſt. Sax. Chron. 


b. 


36 L. I. Edwd. Conf. 12. Mad. Hiſt. Exch. 
1. 28, The ſtory of Edward the Confeſſor's 


repeal of the tax may be found in Sp. Gloſſ. tit. 
Danegeld, from the authority of Ingulphus. 


57 L. L. Cnut. 17. 
53 Sp. Conc. 1. 432. Hickeſ. Th. 2. 161. 


59 Sp. Conc. 1. 631. 


60 Sp. Conc. 1. 333. 
61 Seld. Tit. Hon? 0 33. 
62 Rap. Hiſt, 133. 


-SECTION II. 


*3 Grand. Cuſt. 1. 8. 
* Anno 812. Cap. Baluz. tom. 2. tit. 153. 


L'Eſpr. des L. 31, 28. 


* 


65 Cap. Baluz. tom. 1. 439. 

65 Cap. Baluz. tom. 1. 486. 

67 Declaration of Charles the Bald. Art, 2. 

s L'Eſpr. des L. 3 1. 24. 

69 Mez. from Louis the Pious to Capet. L'Eſpr. 


des L. 3t. 31. 


70 Mez. 220. 


71 L. L. Will. Conq. 22. 


72 L. L. Will. Cong. 585. 

73 L. L. Will. Conq. 22. L. L. Hen. 1. 14. 
74 L. L. Will. Conq. 58. 

?5 Domeſday. Sp. Cod. in Will. Conq, 

76 L. L. Zlfr. 37. L. L. Edg. 2. L. L. Cnut. 1. 


77 The opportunity of rewarding the great men. 
75 Co. Litt. 37. 

79 L. L. Will. Conq. 22. 

fo L. L. Hen. 1. 20. 


zr The 
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8: The anſwer of the Biſhops to the Barons was, 
< Nos Barones, & vos Barones, Pares hic ſumus.“ 
M. S. De Vita S. Th. Cant. Whitel. Parl. 2. 9. 

82 L. L. Will. Conq, 24. 

#3 L. L. Will. Conq. 58. 

34 L. L. H. 1. 55. Spelm. Gloſſ. tit. Valvaſſ. 

8s L. L. Hen. 1. de firm. Britt. 66. Somn. 
Gav. Th. 138. Litt. 118. Blackſt. Com. 2. 80. 
Spelman ſpeaks of Villein Socage in Cod. 289.— 
The Folcmote flouriſhed in the Norman age; it 
conſiſted of all the vaſſals of the crown, whether 
military or ſocage. Hickeſ. Th. 2. 31, 32, 33, 35. 

26 Litt. 

87 L. L. Will. Conq. 24. 

38 L. L. Will. Conq. Præm. 

© L. L. Hen. 2. 1. 

99 Ch. Will. Conq. Hickeſ. Th. 2. 70. Ch. 
Will. Conq. Hickeſ. Th. 2. 78. Ch. Will. R. 
Hickeſ. Th. 2. 47. 

9: Mat. Paris, 100. 390, 708, 696. 

9? L. L. Edwd. Conf. 35. | 

93 Conc. Lond. Sp. Conc. 2. 14. and 2. 15. 
Conſt, Sarum. Sp. Conc. 2. 137. 

9% Ch. Will. Cong. quæ ſecernit placita eccleſi- 
aſtica civihbus. Sp. Conc. 2. 14. 

95 Ch. Will. Conq. Hickeſ. Th. 2. 70. 

9s The Biſhops were comprehended under the 
name of the Barons, L. L. Hen. 1. 1. 

97 It was not till two centuries afterwards, that 
the name was appropriated to the Parliament of 
Paris by Philip the Fair. Du Haillan. 185, 185. 

93 Parlement a ſpeaking, from Parler to ſpeak. 
Lamb. Arch. Parl. See other derivations of Par- 
lament, Co. Litt. 110, and Hargrave's notes. 
Barr. Anc. Stat. 56. R. Parl. 1. 174. 

99 P. Verg. 177. Lamb. Court. 236, 237. 
Co. Litt. Mat. Paris. ſparſim. 

x00 Domeſday, Dalrymp. Feud, Prop. 326. 
0 Waltheof 
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11 Waltheof had Huntingdon and Northampton, 
and Radulf Norfolk, Suffolk, and Cambridge. We 
may ſuppoſe the like accumulations of the Baronics. 
vp. Cod. 286. 

1092 Lib, Nig. Scac. Spelm. Glofl. tit. Vicecomes. 

793 Baldwin Baron of Okchamptong Viſc. of 
Devon. Urſon of Worceſter, and Eſtoffenville of. 
York, Sp. Cod. 286. and Gloſſ. tit. Vicec. There 
were no Earls at that time in thoſe counties. Sp. 

Cod. 286. 
| 1094 Hickeſ. Th. 2. 78, 70, and 47. 

195 Sp. Cod. 218. Glo. tit. Juſtic. Mad. Hiſt. 
Exch. c. 4. For the power of Hugo de Boclande, 
3 de Burg, and William Mareſhall, ſee Mat. 

aris. 

106 Hickeſ. Th. 2. 70, 78, 47. 

107 Mat. Paris. | | | 

8 See the award between Stephen and Henry I. 
in Parliament. Mat. Paris, 86, 

10% Sce Co. Litt. 

110 Mag. Ch. 17 Johan. 1 

11 Hxc terra fuit tempore regis Edward Thain- 
land, ſed poſtea converſa ell in Reveland. Domel- 
day and Co, Litt, 86. : 

1% Art, Chart, 27. Mag. Ch. Hen. 3. 30. Fd. 
Blackſt. ; 

113 The cuſtoms of Borough Engliſh, ſo different 
from the Norman opinions, reter the erection of 
the Boroughs to the Saxon age. 

14+ L. I.. Zlfr. 36. IL. L. Athelr. 10. 

115 Litt. 160 (Rent, Kc.) Sp. Gloſl. tit. Burg. 
L. L. Will. Conq. 61. 

116 Litt. 162. 

117 Mad. Firm. Burg. 1. 8. | 

118 Mag. Ch. Hen. 3. 32. Art. Ch. 27. Dal- 
rymp. Feud, Prop. 329. Sir John Dalrymple 
allows that Primer Seiſin was not required of the 


bur#zec tenants, yet aſſigns no reaſon for their ex- 
B'S FE a cluſion. 
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cluſion.—He nevertheleſs inſiſts that burgage was 


a tenure in capite. 

119 Co, Litt. 77. 

129 Blackſt. Com. 1. 467. . 

121 itt, 140. An abbot who holds in knight- 
ſervice cannot ſerve in war, but muſt find a ſub- 
ſtitute or pay eſcuage. 

22 (0. Litt. 99. Stat. Quia Lmptores, c. 3. 
excepts alienations in Mortmain from its operation, 
ſo that the grant to the Abbot would have been 
void without the King's licenſe, the eſlicacy of 
which is countenanced and confirmed by ſtat. 18 
Ed. III. ſt. 3. c. 3. But the licenſe being obtained, 
the grant was only void fo far as it reſpected the 
hoiding in frankalmoign of the grantor, tor here 
the ſtatute interpoſes, and ordains that the land 
ſhould be holden of the immediate lofd, by the 
ſame tenure as the grantor held it, See ſtat, Quia 
Emptores 18 Edwd. I. 

123 Litt. 123. Co. Litt. 189, Coke ſays, that 
ſince the time of Littleton (as appears by ſtat. Ph. 
and M. 1, and 2, 8, which indured twenty years, 
and has ſince been benignly interpreted) lands 
might be = by a man to be holden of himſelf 
in Frankalmoign. Co. Litt. 99. But Sir W. 
Blackſtone ſays, on the authority of Littleton, 140, 
that none but the crown-can give lands in Frankal- 
moign, Blackſt. Com. 2. 102, 

124 Litt. 162. 

135 Litt. 163. 

126 Mag. Ch. Joh. 13. 

127 Mag. Ch. 14. 

' 123 Socage paid aids. Co, Litt. 91. Petit. Serj. 
& Burg. Socage. Litt. 

% Co. Lat. 07. 

139 Co. Lit. 97. The Abbot of Feverſham was 
never ſummoned, 1 


131 
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131 49 Hen. III. Rot. Parl. M. 15. dorſo. See 


Whitl. Parl. 2. 13. 


132 Rot. Parl. 5 Hen. VIII. and 21 Hen. VIII. 


Co. Litt. 97. 


133 Matt. Paris. 
734 Blackſt. Com, 1. 149. 


THS END. 
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Page 5, line 20, for unitiated read uninitiated. 
. 25, I. 12, for Ceorliſca v. Ceorliſcs. 

P. 58, J. 27, for Villain r. Villein. 

P. 85, I. 19, for Miſchianzi r. Miſchianza. 

P. 96, 1. 3, for Gerafa r. Gerefa. 

P. 100, I. 4, for leige r. liege. 

P. 122, 1, 12, for obeyance r. abeyance, 


